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EXISTING QUESTIONS ON LEGAL EDUCATION.! 


In rising to respond to the request of your committee I desire 
first of all to express my sense of our indebtedness to them 
for their very instructive report. They have surveyed and 
mapped out before us the present condition of American legal 
education. For one I have received from their report much light, 
both upon scope and upon method of instruction, They have 
given us a great store of information, and have added what 
I have found very helpful comments on the facts they have 
given us. 

The committee conclude that, for the majority of American law 
schools, the required course cannot exceed two years; but they 
recommend that some elective studies in higher jurisprudence be 
added in the two years’ course, and they show very clearly that 
post-graduate courses are needed. They present much informa- 
tion as to methods of instruction; and it appears to me that the 
best way that I can fulfill the present purpose is to lay before 
you the questions raised in my mind by this report in connection 
with my own as yet brief experience in instruction, in the hope 
that in the ensuing discussion the views expressed by others 
may aid many of us. 


1 Being a paper read before the kee, August 31, 1893, by Austin Abbott, 
Section of Legal Education of the of New York. 
American Bar Association at Milwau- 
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I will therefore ask your attention to the following points: — 


I, The New Phase of Law Presented by Existing American 
Jurisprudence ; — Rules suited to the Condition of our People, 


II. How far ought Law Schools to teach Procedure? 

(1) Is it practicable? 

(2) If taught should it be before, after, or concurrently with, 
substantive law? 


III. In respect to special methods of class work. 

(1) Where a text-book is the basis of instruction, should the 
teacher’s exposition precede or follow the reading? 

(2) Should students be catechised on what they have heard 
and read? 

(3) Can written exercises be utilized? 


1V. Post-Graduate Law Courses. 


I. New Puase or Law PREsENTED By Existine 
CAN JURISPRUDENCE. — Theories of the proper scope of legal 
education naturally vary according to one’s habitual conceptions 
of the law itself. 

Many of the profession, — including perhaps now, as doubt- 
less it has heretofore, a great majority of instructors in law and 
of writers on jurisprudence, — are accustomed to regard law as a 
fixed system of unchangeable: principles together with the deduc- 
tions which logic dictates in the effort to apply those principles 
to new cases or varying circumstances. 

This conception is evidently founded on the common law. Its 
adherents readily concede that the science of law includes such 
of the doctrines of equity as by long recognition have become 
hardened into rules, and to some extent imitated and adopted by 
the courts exercising jurisdiction at law, but they seem to treat . 
any movement of equity beyond those rules as an anomalous in- 
terference with law, a disturbing force from without, which must 
indeed be recognized and allowed for, but is nevertheless foreign 
to the fundamental conception of law as a harmonious system of 
predetermined uniform rules. 

We shall doubtless all agree on the soundness and, indeed, the 
necessity of this conception of law as a part of any just theory 
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of modern jurisprudence; and a hundred years ago it was fairly 
adequate. But I desire in connection with it to direct your 
attention to the necessity at the present day of recognizing and 
co-ordinating with it another and very different conception. Let 
us for a moment turn away from our books, which are all more 
or less modeled or at least influenced by the old conception of 
law, and watch the courts of this country to see what they are 
actually doing. What is the ‘‘law’’ which we are now adminis- 
tering? What the method of reasoning that even common law 
courts are really pursuing? Is it simply a system of logic, having 
inflexible commands of a superior for its premises, and the in- 
flexible lines of a syllogism as its deductions? An examination 
of the current reports of the decisions of the courts of last resort 
will show that while many cases are decided in that method, a 
considerable proportion of even common law cases are decided 
upon principles of utility. Our law courts not only use some- 
thing of the same freedom in looking for premises in the doctrines 
of good faith, which courts of equity have always used, but courts 
of law and courts of equity alike are now using something of the 
same freedom in looking for premises in the present interests of 
society. Cases are now frequent in which our courts of last 
resort are guided to their decision by considering which of several 
rules urged upon them will work best. 

This is not the jurisprudence of a system of commands; it is 
the jurisprudence of common welfare wrought out by free 
reasoning upon the actual facts of life. American jurisprudence 
as actually administered to-day is the jurisprudence of the com- 
mon wealth. 

In some few matters the law still finds its premises in rever- 
ence for the divine as did ecclesiastical and canon law. 

In a large class of matters it finds its premises in the consti- 
tutions and statutes, which are in the nature of commands, and 
upon all things within their scope we reason as strictly from 
them as did the common law, which proceeded from premises 
furnished by monarchical legislation, and by the equally inflex- 
ible usages of the realm. But the great mass of the business 
of our courts to-day turns upon questions not wholly foreclosed 
by the history of the past. The question, what is the tradi- 
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tional law that has come down to us, is still asked; but another 
question is always open, viz., does our situation to-day suggest 
the wisdom of a deviation from that traditional law? 

The key-note of this good change was struck when our courts 
determined that notwithstanding the unqualified adoption of the 
English common law by our constitutions, they would apply and 
enforce only so much as is suited to our condition. 

From that time forth it has always been, for a court of last 
resort, a legitimate inquiry, what rule on the subject under con- 
sideration is suitable to the condition of our people; and a legiti- 
mate course to disregard common law rules whenever unsuitable, 
and to consult the common welfare of the people, as sound 
premises for the decision of any question not foreclosed by 
statutory authority. 

Those who have not examined the subject may be surprised to 
see how far this principle is now tacitly embodied in our law. I 
would characterize the existing American jurisprudence, as suit- 
able jurisprudence. Historical jurisprudence shows us how we 
reached our present level ; analytic jurisprudence clears our con- 
ceptions of the various possible rules; comparative jurispru- 
dence gives us breadth of views in comparing them. But existing 
American jurisprudence looks also at the actual situation of 
affairs. All the phases of jurisprudence treated in the books 
are tributary to the wisdom and caution necessary in working out 
the development now steadily going on whether we recognize 
it or not—the construction of a jurisprudence of utility, a 
jurisprudence which, recognizing the unspeakable value of all the 
traditions of the past, and respecting the limits of statutory com- 
mand, seeks also for the premises to be found in the welfare of 
the community, and reasons from them too, in ascertaining what 
principles are suitable to be received as governing the adminis- 
tration of law among our people. It would be easy to show 
that this change in the conception of law is necessitated by our 
condition and that its future advance is inevitable. 

This then I suggest should be and sooner or later must be 
included within the outline or framework of American legal 
education. To do this we must, as our courts of last resort and 
our ablest counsel already do, add to the process of reasoning 
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upon the technical premises furnished by the common law, broad 
views of the sociologic and ethical considerations which ought 
to control in a balanced conflict of authority, or an absolutely 
new question. Every department of human knowledge should 
be laid under contribution to furnish this new jurisprudence of 
the commonwealth, a jurisprudence which respects the past, but 
moves forward according to the requirements of the welfare of 
the present and the immediate future. 

Unless all signs of the times fail the American system of 
independent legislation in the several States, and an elective 
judiciary, and the growing appreciation by the people at large of 
the science of public and social economy, are steadily diminish- 
ing the area and relative influence of the common law, bringing 
into inevitable disrepute the idea of law as a command, enlarg- 
ing in every direction the domain of equity, and raising to its 
true importance the judicial recognition of sound reasoning upon 
the consequences of a rule, as a safe guide in an ever-increasing 
class of cases. 

1 hazard nothing in predicting that American jurisprudence 
will soon be recognized as being as far in advance of the 
common law of the books, as a true democratic common- 
wealth is in advance of a monarchical government by edict and 
decree. 

Our schools must not therefore exclude or ignore as some 
theories of legal education do, the quality of statesmanship 
which is legitimately entering the domain of our law by the 
door of equity, and through the vestibule which the novel 
conditions of a new country formed. 

I desire to see founded, in my law school I hope, but at all 
events in some conspicuous and influential center, a professorship 
of the Ethics of Jurisprudence, or the Sociology of Jurisprudence, 
or both; the jurisprudence of utility in the broadest sense — 
suitable jurisprudence. I do not mean professional ethics, nor 
theological ethics applied to law, nor abstract ethics in any 
sense. I mean a chair whose incumbent shall first dissect out 
and hold up to view the extent to which our highest courts to- 
day, in causes presenting novel questions and questions involving 
a conflict of authority, or even old questions under new circum- 
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stances are deciding against authority, upon practical grounds 
which, on analysis, are found to be economic, ethical or socio- 
logic. He should then show to what extent the efforts of the 
ablest counsel are already characterized by the appreciation and . 
the discussion of such considerations. He should then develop 
the principles which should form, guide and limit such discus- 
sions. In other words, he should open the connection between 
the welfare of the community, and the actual judicial usages of 
to-day which permit a reconsideration of traditional law in view 
of the needs of the present time. I do not propose departures 
from any settled doctrine or application of the law, nor an inno- 
vation of new doctrines. But as I have elsewhere said I put 
this proposition: When a question has to be decided, on which 
there is no adequate authority, or on which a conflict of author- 
ity requires the court to decide which of two rules is to be fol- 
lowed, the bar are invited to a discussion of the question in view 
of its public merits. Then is the opportunity for men capable 
of handling such open questions in the light of the relative 
fitness of each rule to the conditions, usages and needs of our 
communities and by putting the test of intrinsic justice. And 
the bar, instead of being disconcerted or embarrassed by the 
lack or the uncertainty or authority, should find in such cases, 
as many of them already do, a golden opportunity for their 
most successful work. 

We have left far behind us the common law idea that for the 
courts of last resort nonstatutory law is in the nature of a com- 
mand. We have left far behind us the old conception of equity 
as merely the chancellor’s idea of what is fair in the particular 
ease. Our courts are steadily at work in a course which is 
developing the idea that if among conflicting rules urged upon 
them with sanction from the past they can ascertain which is the 
most useful to the people in the judicial sense of utility, that rule 
should be applied whether precedents exist or not, or even though 
precedents forbid. I do not propose that the law schools should 
try to accelerate this development, even if they had the power. 
If they are to exert an influence on its progress I incline to think 
it should be a conservative influence. But they cannot long 
ignore it. 
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Il. How rar oveut Law ScnHoots To PROCEDURE? — 
This question whether the schools should teach procedure sug- 
gests two distinct points: (1) Is procedure important as a part of 
the science of law; (2) Is it practicable to teach it in schools? 
As to its importance ; — is it not clear that the great need of the 
bench now is a trained bar? Every judge is painfully familiar 
with the burden imposed on him in the administration of justice 
by a mass of crude and ill-digested allegations and proofs 
thrust before him by attorneys who may have systematic ideas 
of the general principles of the law but are ill trained in the 
scientific application of those principles. The reports of our 
courts of last resort teem with the wrecks of mispleadings and 
mistrials. 

No greater service could be rendered to the secular interests 
of society or to our profession than to harmonize and unify our 
knowledge of procedure, so that wrangles upon practice might 
be reduced to a minimum, and the time of the courts and bar 
more fully given to those noble contests of the forum which 
serve the welfare of the world by quieting controversies, remov- 
ing causes of offense, and developing principles and rules of 
justice and fair dealing. 

How quickly the function of the profession rises to its true 
dignity when cases like the Geary law Chinese registration case, 
the Chicago Sunday opening case, the Borden murder case, in 
the hands of well-trained practitioners move promptly and 
smoothly on, each side understanding and respecting the rules 
of forensic contest, and devoting their energies to real contention 
on the merits. When trained practitioners deal with a cause in 
such a manner, sarcasm at lawyers ceases, and the country looks 
on with intense interest and undisguised admiration. 

What a boon to our community it would be if the practice of 
the law could be lifted above the entanglements of half under- 
stood procedure, and if a bar trained in the logic of pleading 
and the practice of adducing evidence; and a bench, freed from 
the incessant duty of correcting errors in practice, could devote 
themselves fully to the free and useful reasoning of the modern 
American law upon the usages of business and the interests of 
commerce and society. 
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But is the school the place to teach procedure? The old 
theory seems to be that the law school is a device to provide 
such systematic learning of substantive law as office training does 
not afford. The student was supposed to learn procedure in an 
office, and, because the office time was engrossed in procedure, 
and little time left for study of principles the law school was to 
furnish that part of legal education which the office wholly 
neglected. The law school is considered by many as merely 
supplementary or preliminary to education in an office. 

Of late years I should judge broader views have begun to 
prevail. It is now seen that procedure is not a trade to be 
learned after studying legal principles in a book, any more than 
surgery is a trade to be learned after studying anatomy in a 
book. 

Prof. Langdell’s courses in Equity Pleading, Prof. Ames’ 
History of Assumpsit, Prof. Thayer’s Development of the Jury, 
and other recent lines of original instruction show the advance 
which has been made. It is now seen that pleading and evi- 
dence are the procreative parts of law. Procedure is not ** ad- 
jective’? law. It is verb law. If we wish to see living law, law 
in motion, we must see it as procedure develops it. Law is 
a part of the science of life. It is in itself a living science. Its 
subject is life regulated. If we wish to teach law in its true 
character as a force we must show it as it acts. If we wish to 
teach or to investigate any principle accurately it is indispens- 
able to take notice of how it works or is worked in actual appli- 
cation. Modern law subsists in its application. Its principles 
when treated as abstractions may doubtless be classified and 
catalogued, but they cannot be adequately appreciated with pre- 
cision until regarded in their application. 

Against teaching procedure I have heard it objected that law 
schools are not established to teach a trade. If this means that 
the practice of the law is a trade we may well challenge the 
statement. There are already an adequate number of men in 
the profession who wish to be great lawyers while they hate 
practice. They who make this the measure of their ambition 
are about as wise and successful as soldiers who want to be 
generals and despise tactics; sailors who want to be admirals 
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and hate navigation. The practice of the law is the evidence 
and measure of its usefulness to the community. The trade”’ 
notion epithet justly used stigmatizes not the practitioner, but 
the sordid mercenary spirit; and whether it be in the practi- 
tioner or the judge, the professor or the author, makes no differ- 
ence except that the higher it goes the worse it is. 

But how far is it practicable to teach procedure in the schools? 
On this question I should speak with more reserve; I am seek- 
ing for light upon it. In what I say of procedure let it be 
understood that I am not speaking of the mechanical parts of 
the clerical function, but of the rules of regularity to be observed 
in litigation, and the principles and reasons which underlie them 
all. 

My impression is that it will be found easier to teach substan- 
tive law and procedure in connection than to teach substantive 
law alone. I do not mean easier for the teacher, but easier for 
the learner. 

‘This question connects itself with the more specific topic of 
particular methods. Let me consider them together. 

I came to the task of legal instruction with no other prepara- 
tion than having had a long succession of students in my office, 
and having observed their progress and their difficulties. In 
endeavoring to assist them, I have found, of course, that different 
minds learn differently; but if my observation is correct, the 
great majority of students learn more intelligently, more rapidly, 
and more exactly, by dealing first with the concrete, and rising 
thence to understand the abstract, rather than studying first the 
abstract principle and seeking afterward to apply it to concrete 
cases. 

To illustrate, at the law school I took up the course as I 
feund it, and carried the class through the text-book on Com- 
mon Law Pleading. With all my efforts at clear explanation I 
found that at the end of the subject a considerable percentage 
of the class had very inadequate conceptions of the count, the 
verification, the similiter, etc., ete. I then printed a postea 
taken from an actual case in our courts decided just before the 
abolition of common law forms, and distributed copies among 
the class, as an illustration of all the elements in the process 
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they had been studying. It was of great advantage in clearing 
up the misconceptions which the course had left. The next year 
I commenced my course with that same paper; and after a brief 
introductory exposition of the reason why pleadings are used, 
and of the general course of pleading in a common law suit, I 
distributed the postea, and required one student after another to 
rise, read aloud each a single sentence, and give in the fewest 
possible words his idea of the fact that sentence brought into 
the case, or the legal function it performed, in that extended 
dialogue on paper which we term the pleadings. The students 
were thus required to handle the thing itself no/ as an illustration 
of what we had studied, but as a preparation for study. As 
we went on I printed sixteen declarations, each appropriate to 
one of the most important actions in American common law 
practice. I found that this method of putting the thing to be 
studied into the hands of the student to be studied in advance, 
awakened interest, induced what I may call vivid thinking, and 
enabled them to form clear conceptions of the abstract princi- 
ples they were endeavoring to apprehend. And this addition to 
the course, instead of lengthening it, actually accelerated our 
progress, shortened the time needed, and secured a clear-headed 
understanding of the subject in a far larger proportion of the 
class than when I gave first the principles and then the actual 
case as an after illustration. 

I pursued the same method with equity pleading; a long bill 
with answer and replication taken from the records of our old 
Court of Chancery in its later years, was our first introduction 
to that subject; and the first lesson consisted in analyzing the 
bill in class as a careful solicitor would do, writing in the 
margin opposite each paragraph the key words or gist of that 
portion of the bill as suggested by members of the class and 
corrected if necessary by me. In doing that the mysteries of 
the ‘‘ narrative part,’’ the ‘‘ charging part,’’ the ‘* jurisdiction 
clause,’’ etc., etc., became clear to them all; and the way was 
prepared for studying intelligently the principles of pleading in 
equity. 

In the same manner I have treated code pleading, by prefixing 
to the cases in pleading, given out to be read by the class, the 
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yery pleading under discussion by the court; and in each case 
where the pleading was held faulty, a part of the exercise is to 
correct it. 

The effect of printing the actual pleading which was drawn 
jn question, and the various views of it taken, — first by the 
court of first instance, and then on the intermediate appeal, and 
lastly, by the court of last resort, has been to awaken in the 
class the most lively interest in the question. They have been 
able to handle, so to speak, the very weapons of contention, to 
enter into the professional controversy intelligently, they have 
found out the legal significance of the language used, and the 
value of clear-headed thinking and accurate expression. And 
with the actual pleading before us, the mode of varying the 
legal effect by amendment, has shown clearly the scope of each 
cause of action, and the elements involved in it and in kindred 
or slightly different causes. 

I have found the same principle applicable to other studies. 
The difficulties of the statute of frauds are prepared for by put- 
ting a copy of the statute into the hands of every student in the 
class room, and a collection of short contracts of each class, 
some complying with the statute, some obnoxious to it, and 
some on or near the line. So with deeds or declarations of 
trust, with mortgages, with assumption clauses, with guaran- 
ties, equitable conversion, and the rule that oral evidence is 
not admissible to vary a writing. Hardly any subject have I 
touched that I have not found clear thinking, and ability to 
grasp legal conceptions and master principles, greatly promoted 
by dealing first with the thing itself as a preparation for the - 
abstract propositions of substantive law. 

This way of requiring students to deal with legal instruments 
of various kinds in connection with their study of general prin- 
ciples or of particular cases, affords another great advantage, 
namely the training it incidentally gives in clearness and precision 
in the use of legal language. 

More than one-half the litigations of to-day involve contro- 
versies about the use of language. 

A large part of the unnecessary contest about procedure which 
afflict our courts, result from lack of clear expression in the plead- 
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ings and proceedings of the attorneys, and from that vagueness 

and inexactness of thought which always accompanies the habit- 
ual use of obscure and indefinite language. And contests on the 
merits which involve no questions of procedure very often turn 
on similar inexactness or ambiguity in the legal instruments 
which attorneys draw. If the student is trained in general 
principles by the aid of actual instruments, he gains incidentally 
a sense of the importance of clearness and an ability to secure 
it for himself which is invaluable to him, and to the court whose 
officer he is. ‘*The power of clear statement,’’ said Daniel 
Webster, ** is the great power at the bar.”’ 

It appears to me therefore that the principles of law and 
equity can most usefully be taught with the aid of actual in- 
stances of application, used not so much as after-illustrations, 
but as presenting facts which enable the student to form a vivid 
and actual conception of the problem, and to deal with the actu- 
alities as the materials for generalization. If I am not mistaken 
the great source of error in our attempts to state substantive law 
is too broad generalization. The student should be taught not 
merely the generalization, as in text-books, nor merely the pro- 
cess and results of reasoning upon it as in case-law studies; he 
should also be provided with the materials for forming a vivid 
conception of those things from comparing which the principle 
is drawn, and to the regulation of which the principle is to be 
applied. 

When I first tried this method the former dean of our school 
said that ‘*it was like a demonstration in anatomy, we had the 
cadaver upon the table, and there was no misunderstanding the 
principle explained by its dissection.”’ 

This gave me encouragement, for it suggested that I was only 
conforming to the general advance made in other departments of 
education; and on inquiry I found that the most characteristic 
feature of the improved methods of teaching other branches of 
science is the sending of the student, the very first thing, into the 
laboratory. He who is to understand intelligently the results of 
spectrum analysis must, as a part of his preparation, handle the 
spectroscope and scan the actual spectrum of various substances. 
He who is to grasp adequately the conceptions which a study of 
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the principles of astronomy or electricity require, needs to 
handle the instruments of precision, as a part of his introduc- 
tion. The time spent on this handling of things is not time 
added but time saved to the course, by reason of the better 
power it gives the mind. 

The old method of education is for the teacher to communi- 
cate the results of his own studies, and his scholars learn them 
as the beginning of theirs. The modern method is to prepare 
them for beginning where he left off by leading them through 
some of the paths which he or other investigators pursued to 
reach that elevation. The old method is the more natural and 
easier for the teacher; for he who by a long course of labor has 
mastered the general principles of his science, looks upon those 
principles as his attainments, and upon the long course of labor 
as the obstacle, the hindrance. He values the results only, and 
in teaching he naturally begins by communicating those results. 
But if he is really a master of his subject, his mastery is in part 
due to the labor with actual details by which he reached his 
results. It is now seen, in other sciences at least, that to 
expect his students to begin where he ended, is to expect them 
to acquire his attainments without getting his ability. 

The modern method is to lead the pupil through a specimen 
path of investigation; to give him a well chosen problem, point 
him to the factors by which to solve it, require him to experi- 
ence the doubts, the anticipations and the final victory of actual 
investigation; and when he has thus learned the path by which 
all science is pursued he is ready to appreciate the significance 
of the results of other investigations which he has no need to 
pursue. Then and not till then is he ready to grasp and utilize 
the wealth of results which his teacher has acquired by labor 
and by inheritance from the labors of others. When he himself 
has labored at something, as other men have labored at many 
things, and by the process has found the meaning of the results 
of his own work, then he has become qualified to apprehend the 
results of others’ work without repeating their processes. 

I believe the law is a true science, and to be scientifically 
taught. To confine teaching to the communication of results, 
is to confine most students to memorizing formulas. The 
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student should labor himself in order to be able to enter into 
other men’s labors. 

Assuming then that some of you at least, agree with me in the 
importance of what for the want of a better expression I may 
call laboratory work in studying law, I would ask, — should such 
study of procedure as a school affords, be postponed till after 
the completion of courses in substantive law? Or, should some 
parts of it at least precede that, or be concurrent, and if so what 
parts? 


III. Speciric Metuops or Crass Work.— In respect to the 
methods of instruction I assume that the result of the contro. 
versy between the advocates of the Dwight method and the case 
method allows me to say that the opinion now prevalent is that 
there is no one best way of teaching law any more than there is 
one best way of trying a case. A case in equity is not to be 
tried like a case at law. A negligence case is not to be tried like 
a seal fisheries arbitration case. Rufus Choate is not to try 
cases like Daniel Webster. And so with methods of instruction, 
I say therefore to my colleagues use your own judgment. Get 
what light you can from the methods and opinions of others, 
study the minds of your students, consider the nature of your 
subject, and then use your own personality in your own way, 
with freedom, force and vivacity, to secure in the class as much 
unbroken attention and as much vivid thinking as you can. 

There are some other questions as to method on which I much 
desire to hear opinions from some of those present, and I believe 
most of you share the desire. 

(1) Where a Text-Book is the Basis of Instruction should the 
Instructor's Exposition Precede or Follow the Reading? —1 un- 
derstand several methods are in use. Some teachers lecture on 
the topic of the lesson first, then the lesson is read out of class, 
and next day the students are examined on the ground covered. 
Others require the lesson in the text-book to be first read out of 
class, and then the same ground is gone over in class, with illus- 
trations, explanations, corrections and enlargements, interspersed 
with questions to the class. In my limited experience I have 
thus far found the best results by first briefly explaining the con- 
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troversies among men which raise the questions treated of in the 
text, putting a few real or supposed cases as problems for treat- 
ment according to the principles given in the text-book, then 
giving out the text to be read out of class, and the next day I 
supplement the text-book by explanations bringing it down to 
date so to speak, lastly dictating a very concise skeleton or aide 
memoire of those rules on the subject which are uppermost in 
American jurisprudence to-day, with mention of a strong lead- 
ing case for each rule. This finishes the subject, and is fol- 
lowed in turn by preliminary explanation of the kind of contro- 
yersies to be settled by the rules and principles of the next 
lesson. This method surveys the same ground three times, each 
in a different way. But it takes time, and the dictation is 
necessarily slow. 

In some schools I understand the students instead of taking 
notes are furnished with type-written notes. I think a compari- 
son of views among those here on the relation of lecture, text- 
book, and note-books, and the best combination of them would be 
interesting. It certainly would be instructive and helpful to me. 

(2) Should Students be Catechised on what they have Heard 
and Read? —It is well understood now in all educational pro- 
cesses that reading and hearing is not enough to give students 
the mastery of a subject. The eye is one channel into the mind, 
soto speak; the ear is another. But neither ‘ carries ’’ through 
the mind. To enlist the whole mind, an effort at expression is 
needed. Academic recitations, if used at all in a professional 
school, have their real value in adding to the hearing and read- 
ing, the effort of the mind to formulate results, to reproduce as 
its own, the knowledge introduced. This completes the circuit. 
But is there no better way? 

The ‘ colloquy,’’ introduced by the case system is admirable. 
One of the chief values of the case system appears to me that it 
puts the student at once on professional methods of study, in- 
stead of academic. When two or three of us lawyers meet in 
practice, as counsel, to confer on the merits of a doubtful action 
or defense we get down four or five recent or leading cases and 
examine them together and a colloquy ensues which brings out 
an analysis of each case, and in that way we reach consentaneous 
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views as to what the law is on the point. This is substantially 
the natural course with the case system. Is this form of dis- 
cussion feasible with the text-book system? It appears to me 
that in a professional school we should adopt as far as practica- 
ble professional methods of study, rather than academic methods, 
But professional methods make large use of text-books. 

(3) Written Exercises. —Is there not some feasible use of 
writing as an effort at expression, short of the ponderous and 
often pretentious essays and theses, that are now almost the sole 
mode of writing proposed to the student? Every lawyer knows 
the truth of Bacon’s apothegm that reading makes a full man, 
speaking makes a ready man, and writing makes an exact man, 
Legal training should of all things include exactness. 

The only advance that I have made in this direction is the 
written quiz. Half sheets of paper are distributed through 
the class, and questions are put calling for concise statements of 
four or five legal principles or rules, which have been explained. 
In fifteen minutes, two-thirds of the class have handed in their 
answers. As the answers are handed up I can examine them, 
and they disclose to me the typical misapprehensions and defi- 
ciencies which my exposition has left in the minds of the class. 
An error which occurs only in one or two of the papers, may, if 
time is short, be passed over as idiosyncratic; but substantially 
the same error is always found occurring in various forms mn 
many papers. These errors can be then concisely explained, 
reading one aloud as a basis of comment. Blunders remain an- 
onymous, and one correction is a scattering shot that hits many 
birds. Another peculiar value of this exercise is that it discloses 
to me the inadequacy of my previous exposition. Where a large 
number of students of varying degrees of ability fail on the same 
point I cannot attribute it wholly to dullness or inattention on 
their part. 

Are there not other and perhaps better methods of requiring 
students to make some systematic and frequent efforts at accurate 
expression of the results of their studies? 


IV. Post-Grapuate Courses. — If the views I have expressed 
of the new phase of law presented by our existing jurisprudence 
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which requires the courts in case of doubt to ask what rule is best 
suited to our condition are sound, the importance and the ulti- 
mate necessity of post-graduate courses of the highest grade 
becomes more clear. In organizing such courses we have in part 
to create the appetite which we aim to supply. In passing 
through the undergraduate studies we should lose no fit oppor- 
tunity of pointing the students to the connected topics of scien- 
tific jurisprudence, and their relation to the subject in hand. In 
learning private and technical law they should learn that it is 
incomplete and not workable to the highest advantage without 
its broader relations with universal law. As we lead the class 
along the ordinary galleries of every-day law, we therefore 
should not forget to call their attention to the doors on this 
hand and that which open into the inner halls of learning, and if 
possible give them a glimpse within each as we pass, that they 
may be the more inclined to return another year and explore the 
treasures of which they have as yet no adequate idea. 

I have mentioned the principal questions that have presented 
themselves to my mind as I have read and reread the compre- 
hensive and admirable report of the committee on legal educa- 
tion, and have reviewed in its light my brief experience of the 
past two years. I for one feel greatly indebted to the committee 
for the aid their labors afford. And I have come with a strong 
desire to hear a free interchange of opinions in regard to 
methods. 

It is clear that one great danger to our beloved country is the 
lack of respect for law which is shown in so many ways from 
social laxity and commercial and political frauds down to uncon- 
cealed anarchy. The safety of our future is bound up with the 
supremacy of justice as administered by a judiciary now for the 
most part elective. The bench cannot be expected to maintain 
the public respect for law unless aided by a trained bar, and it is 
only a trained bar that can supply fit candidates for the bench, 
the legislature and the chief executive and administrative offices. 

Legal education is thus an indispensable condition of our 
national welfare; and none of us can better discharge the debt 
which he owes to his profession than by seconding the efforts in 
which this committee are so ably leading. 

VOL. XXVII. 52 
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The questions I have been led to ask all point to one under- 
lying question; viz., should not legal education aim at the devel- 
opment of the mind in the student, quite as much as at the com- 
munication of rules of law? Is it not easier to do both together 
than to do one alone? Is there any better training forthe mind 
than legal science; and at the same time is there any better aid 
in learning the principles of that science than the best develop- 
ment of mental powers? 

What then are the methods of instruction in law which the 
experience of those here have found most useful in securing 
on the part of the students,—(1) vivid thinking, (2) acute 
analysis, (3) close reasoning, (4) clear expression, and (5) an 
appreciation of law, as being (subject only to statutory limita- 
tions) the application of a divine ideal of justice to the actual 
affairs of life. 

71 BroaDway, NEw York City. 
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THE BORDEN CASE. 


On the 4th of August, 1892, was committed in the city of 
Fall River, Massachusetts, the double murder for which Lizzie 
Andrew Borden was tried in the month of June, 1893, at New 
Bedford. Not since the trial of Professor Webster for the 
murder of Dr. Parkman has such wide-spread popular interest 
been aroused; but on this occasion the notoriety far exceeded 
that of the Webster case, and the report of the proceedings was 
daily telegraphed to all parts of the country. If we look for 
the circumstances which made the case such a special theme of 
discussion, they seem to be three: first, the particularly brutal 
mode in which the killing was done; next, the sex of the accused 
person and her standing in the community; but principally the 
fact that the evidence was purely circumstantial and was such as 
to afford opportunity for singularly different conclusions. 

The purpose of this sketch is to outline the admitted facts of 
the case, and then to rehearse briefly the leading arguments of 
the prosecution and the defense, finally noticing the chief rulings 
upon evidence and the general conduct of the trial. Much that 
should be told must be sacrificed to the requirements of space, and 
in summarizing the evidence the writer will be obliged in many 
cases to use his own discretion in interpreting and stating the 
general effect of testimony. 

In August, 1892, Andrew Jackson Borden was a retired mer- 
chant of Fall River, and lived in a house on the east side of Sec- 
ond street in that city, an important thoroughfare running north 
and south and faced partly by dwelling houses, partly by business 
structures. South of the Borden house and closely adjoining 
was Dr. Kelly’s; north of it Mrs. Churchill's; in the rear, but 
diagonally, Dr. Chagnon’s. Mr. Borden was seventy years of 
age. He was reputed to be worth $300,000 or more, but his 
family lived in the thrifty and unpretentious style characteristic 
of New England. The members of the household were Mr. 
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Borden and four others: 1. Mrs. Borden, a short but hea 
person, sixty-four years of age, formerly Abby Durfee Gray, 
now for twenty-five years the second wife of Mr. Borden; 9, 
Emma Borden, forty-one years of age, a daughter of Mr, 
Borden’s first marriage, and unmarried; 3. Lizzie Andrew Bor. 
den, thirty-two years of age, the other child of the first mar. 
riage, also unmarried; 4. Bridget Sullivan, a servant who had 
been with the family nearly three years. Mr. Borden’s first 
wife had died some twenty-eight years before; by the second 
marriage there was no issue living. 

In the latter part of July, Emma Borden went to visit friends 
in Fairhaven, an adjacent town. On Wednesday, August 3, 
however, the number in the household was restored by a brief 
visit from John V. Morse, a brother of the first wife. He came 
just after noon, left for a few hours, returned in the evening, 
sleeping in the house, and went out the next morning. On 
Tuesday night, August 2, Mr. and Mrs. Borden were taken 
suddenly ill with a violent vomiting illness; Lizzie Borden was 
also slightly affected; Bridget Sullivan was not. On Wednes- 
day morning Mrs. Borden consulted a physician as to this illness, 
On Thursday morning, August 4, the only persons known to be 
in the house were Mr. and Mrs. Borden, Miss Borden, Mr. Morse, 
and the servant Bridget Sullivan. Before describing the occur- 
rences of the morning it is necessary to explain the arrangement 
of the house. ; 

The appended plan shows the situation of the rooms on the 
ground and upper floors. As to the ground floor, it is enough 
to call attention to the fact that there were three doors only: 
the front door, the kitchen door, and the cellar door; that access 
from the back door to the front hall might be obtained through 
the kitchen only, and thence through the sitting-room, or through 
the dining-room and one or both other rooms, and that in the 
front hall were two small closets. On the upper floor a doorless 
partition divided into two small rooms the space over the dining- 
room. Mr. and Mrs. Borden occupied the room over the 
kitchen; Lizzie Borden the room over the sitting-room and the 
front half of the partitioned rooms and the room over the parlor 
was used as a guest-room and sewing-room. The door between 
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the rooms of Lizzie Borden and Mr. and Mrs. Borden was perma- 
nently locked on both sides (on one by a hook, on the other by a 
bolt); so that there was no access from the rear part of the upper 
floor to the front part. Furthermore, the door between the guest- 
room and Lizzie Borden’s room was permanently locked on both 
sides, and in the latter room a desk stood against the door. In 
the upper hall over the front door was a clothes’ closet. As to 
the condition of the doors below, on August 3 and 4, (1) the front 
door was locked on Wednesday night by Lizzie Borden, the last 
one to enter it; the fastening being a spring latch, a bolt, and an 
ordinary lock; (2) the cellar door (opening into the yard) had 
been closed on Tuesday and was found locked on Thursday at 
noon; (3) the kitchen door was locked by Bridget Sullivan on 
Wednesday night, when she came in (and was found locked by 
her), but on Thursday morning there was passing in and out and 
its condition was not beyond doubt, as we shall see; (4) the door 
from the bedroom of the Borden couple leading down-stairs was 
kept locked in their absence from the room. As to the disposi- 
tion of the inmates of the house on Wednesday, Mr. Morse slept 
in the guest-chamber, Mr. and Mrs. Borden and Miss Borden in 
their respective rooms, Bridget Sullivan in the attic at the rear. 

On Thursday morning shortly after 6, Bridget Sullivan came 
down the back stairs, got fuel from the cellar, built the fire, and 
took in the milk. The kitchen door was thus unlocked, the 
wooden door being left open, the wire screen door fastened, as 
usual. Just before 7, Mrs. Borden came down. Then Mr. Bor- 
den came down, went out and emptied his slop-pail, and unlocked 
the barn door. Mr. Morse then came down, and shortly after 7 
the three eat breakfast. Mr. Morse left-the house at a quarter be- 
fore 8, Mr. Borden letting him out and locking the door behind 
him. Lizzie Borden shortly afterwards came down and began 
her breakfast in the kitchen. At this point Mr. Borden went up- 
stairs to his room, and Bridget went out in the yard, having an 
attack of vomiting. After a few minutes’ absence she returned 
and found Lizzie Borden absent, Mrs. Borden dusting the dining- 
room, and Mr. Borden apparently gone down town. Mrs. 
Borden then directed Bridget to wash the windows on both 
sides, and left the kitchen, remarking that she had made the bed 
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in the guest-room and was going up to put two pillow-cases on 
the pillows there. This was the last time that she was seen aliye 
by any witness. Mr. Borden had left the house somewhere 
between 9 and 9:30, and Mrs. Borden’s departure for the upper 
floor must have occurred shortly after or shortly before 9 :30, 
Bridget then set to work at the windows, after getting her 
implements from the cellar, and here the kitchen door seems to 
have been unlocked and left so. In closing the windows of the 


PLAN OF THE BORDEN PREMISES. GUEST-RooM. 
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(1) Position of the head of Mrs. Borden’s body. 
(2) Position of the feet, 

(3) Dressing-case. 

(4) Bed. 

45) Windows. 

(6) Door to hall (open). 

(7) Door to Lizzie’s room (locked). 


"OR wtity. 


(1) Sofa on which Mr. Borden’s body was 
found, the head toward the front door. 


sitting-room ana dining-room Bridget found nobody present, both 
Lizzie Borden and Mrs. Borden being elsewhere. As Bridget | 
went out, Lizzie came to the back door, apparently to hook it; 
but Bridget seems to have dissuaded her. The washing began 
with the outside of the windows; Bridget proceeded from the 
two sitting-room windows (where the screen door, now unlocked, 
was out of sight) to the parlor front windows, the parlor side 
window, and the dining-room windows; and during this time 
neither Lizzie Borden nor Mrs. Borden appeared on the lower 
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floor. Then Bridget entered by the screen door, hooking it be- 
hind her, and proceeded to the washing of the inside of the 
windows, following the same order as before. While washing the 
first, some one was heard at the front door. Mr. Borden had 
come home, and failing to enter the screen door, had come round 
to the front and was trying the door with his key, but the triple 
fastening prevented his entrance, and Bridget came and opened 
it before he was obliged to ring the bell. At this moment a 
laugh or other exclamation was heard from the daughter on the 
floor above. She came down shortly to the dining-room where 
Mr. Borden was, asked if there was any mail, and then volun- 
teered the information, ‘‘ Mrs. Borden has gone out; she had a 
note from somebody.”’ It was now 10:45, though by a bare pos- 
sibility 7 or 8 minutes earlier. Mr. Borden took his key, went up 
the back stairs (the only way to his room), and came down 
again just as Bridget had finished the second sitting-room win- 
dow and was passing to the dining-room. Mr. Borden then sat 
down in the sitting-room; Bridget began on the dining-room 
windows; and Lizzie Borden put an ironing-board on the dining- 
room table and began to iron handkerchiefs. This conversation 
ensued :— 


‘* She said, ‘ Maggie,’ are you going out this afternoon?’ I said, ‘I 
don’t know; I might and I might not; I don’t feel very well,’ She 
says, ‘If you go out, be sure and lock the door, for Mrs. Borden has 
gone on a sick call, and I might go out too.’ Says I, ‘ Miss Lizzie, who 
is sick?’ ‘I don’t know; she had anote this morning; it must be in 
town.’ 


Then Bridget, finishing the windows, washed out the cloths in 
the kitchen; and, while she was there, Lizzie Borden stopped 
her ironing, came into the kitchen and said :— 


‘¢ There is a cheap sale of dress goods at Sargent’s to-day, at 8 cents 
a yard.”’ 


And Bridget said, ‘‘ I am going to have one.”’ 
At this point Bridget went upstairs and lay down. In per- 
haps 3 or 4 minutes the City Hall clock struck, and Bridget’s 


1 The Bordens always called her by this name. 
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watch showed it to be 11 o’clock. Lizzie Borden never finished 
her ironing. Miss Russell testified (without contradiction) that 
she afterwards carried the handkerchiefs upstairs, and that there 
were 4 or 5 finished with 2 or 3 only sprinkled and ready to iron, 


The next incident was a cry from below, coming 10 or 15 
minutes later :— 


‘** Miss Lizzie hollered: ‘Maggie, come down.’ I said, ‘ What is 


the matter?’ She says, ‘ Come down quick, father’s dead. Somebody’s 
come in and killed him.’ ”’ 


Bridget hurried down-stairs and found the daughter standing 
at the entrance, leaning against the open wooden door, with her 
back to the screen door. The daughter sent her for Dr. Bowen, 
and next, on returning, for her friend Miss Russell, Dr. Bowen 
being absent. While Miss Russell was being sought, Dr. Bowen 
and the neighbor, Mrs. Churchill, came, the latter first. Mrs. 
Churchill gave the alarm at a stable near by, and the telephone 
message reached police headquarters at 11:15. When Bridget 
came back and mutual suggestion began, as Bridget relates: — 


‘* IT says, ‘ Lizzie, if I knew where Mrs. Whitehead was I would go 
and see if Mrs. Borden was there and tell her that Mr. Borden was very 
sick.’ She says: ‘ Maggie, I am almost positive I heard her coming 
in. Won’t you go upstairs to see?’ I said: ‘I am not going upstairs 
alone.”’ 


Mrs. Churchill offered to go with her. They went upstairs, 
and as Mrs. Churchill passed up, the door of the guest-room 
being open, she saw the clothing of a woman on the floor, the 
line of sight running under the bed. She ran on into the room 
and, standing at the foot of the bed, saw the dead body of Mrs. 
Borden stretched on the floor.’ It may here be mentioned that 
the medical testimony showed, from the temperature of the body, 
the color and consistency of the blood, and the condition of the 
stomach’s contents, that Mrs. Borden’s death had occurred be- 
tween one and two hours earlier, probably one and one-half 


hours earlier, than Mr. Borden’s, — or not much later or earlier 
than 9:30. 


1 See plan. 
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During this time the other neighbors were with Lizzie Borden, 
who had thrown herself on the lounge in the dining-room, not 
having been to see her father’s or her step-mother’s body at any 
time since the call for Bridget. At a neighbor’s suggestion, she 
went upstairs to her room, and here without suggestion she after- 
wards (within half an hour of the killing) changed her dress and 
put on a pink wrapper. 

Something must now be said in brief description of the manner 
in which the two victims had met their death. Mr. Borden’s 
head bore ten wounds from a cutting instrument wielded with a 
swing; the body bore no other injury. The shortest cut was one- 
half inch long, the longest was four and one-half inches. Four 
penetrated the brain, the skull at the points of penetration being 
about one-sixteenth inch thick. The body was found lying on the 
right side on the sofa in the sitting room, the head nearest the 
front door, and the wounds indicated that the assailant stood at 
or near the head of the couch and struck down vertically from 
that direction. Spots of blood were upon the wall over the sofa 
(30 to 100), on a picture on the same wall (40 to 50), on the 
kitchen door near his feet, and on the parlor door. On the car- 
pet in front of the sofa, and on a small table near by, there was 
no blood. On Mrs. Borden’s head and neck (and not else- 
where) were twenty-two injuries, three ordinary head contusions 
from falling and nineteen wounds from blows by a cutting instru- 
ment, — of these, one was on the back of the neck and eighteen 
on the head. The shortest was one-half inch, the longest three 
and one-half inches in length. Four were on the left half of 
the head, one being a flap wound made in the flesh by a badly- 
aimed cut from in front. Some thirteen of these made a hole in 
the top of the skull, crushing into the brain, this part of Mrs. 
Borden’s skull being about one-eighth inch in thickness and the 
thinnest part of her skull. There were blood spots on the north 
wall, on the dressing-case (over 75), and on the east wall. 

The weapon or weapons employed were apparently hatchets or 
axes. Upon the premises that day were found two hatchets and 
two axes. Of these only one offered any opportunity for con- 
nection with the killings, for the others had handles so marked 
with ragged portions that they could not have been cleansed 
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from the blood which they must have received. Of the fourth 
some mention will be made later. On Tuesday, Wednesday and 
Thursday, August 9, 10 and 11, the inquest was held by Judge 
Blaisdell, and on Thursday evening Lizzie Borden was arrested 
on charge of committing the murders. The preliminary trial 
began before Judge Blaisdell, August 25, continuing until Sep. 
tember 1, when she was found probably guilty and ordered to be 
held for the grand jury. The indictment was duly found, and 
on Monday, June 5, 1893, the trial began in the Superior Court 
of Bristol County, at the New Bedford Court House. In ac. 
cord with the law of the State, the Court for such a trial was 
composed of three judges of the Superior Court of the Common- 
wealth. Those who officiated on this occasion were Mason, C, 
J., Blodgett, J., and Dewey, J. 

The case for the prosecution was conducted by Hosea M, 
Knowlton, District Attorney for the County, and Wm. H. Moody, 
District Attorney of Essex County. Mr. Knowlton is forty-six 
years of age, educated at Tufts College and the Harvard Law 
School. He has been a State representative and a State senator, 
and has held his present office since 1879. He is the senior 
partner in the firm of Knowlton & Perry of New Bedford. Mr. 
Moody is forty years of age, educated at Harvard College and 
Law School. He was for three years city solicitor of Haverhili 
and was made district attorney in 1891. The case for the defense 
was conducted by George D. Robinson, Melvin O. Adams, and 
Andrew J. Jennings. Mr. Robinson is fifty-nine years of age, a 
graduate of Harvard College; and, after serving as State repre- 
sentative and senator, he was sent four times to Congress. He 
was then governor of Massachusetts three times, from 1884 to 
to 1886. He has an enviable reputation as one of the ablest 
orators and one of the most upright public men in Massachu- 
setts. Mr. Adams is a graduate of Dartmouth College and | 
the Boston Law School. He settled in Boston and was for sev- 
eral years an assistant district attorney in Suffolk County. He 
has the reputation of being one of the most experienced and 
acute criminal lawyers in Boston. Mr. Jennings, the legal 
adviser of the Borden family, and the youngest of the counsel, 
is a graduate of Brown University and the Boston Law School. 
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He has been a State representative and senator, and his reputa- 
tion is that of a skillful corporation lawyer and a powerful 
debater. The firm was formerly that of Morton & Jennings, but 
in 1891 Mr. Morton, who was reputed the leader of the Bristol 
County bar, was elevated to the Supreme Bench. Mr. Jennings’ 
present associate is Mr. Phillips, who assisted in the preparation 
of the case. 

We now come to consider the question, what points did the 
prosecution attempt to make against Lizzie Borden in charging 
the crime upon her? It endeavored to show, first, prior indica- 
tions, (a) -Motive, (6) Design; second, concomitant indica- 
tions, (a) Opportunity, (2) Means and Capacity; ‘third, 
posterior indications, (a) Consciousness of Guilt. Let us 
take these in order very briefly. 

1. (a) Motive. The family history was brought in to show 
that the accused was not on the best of terms with her step- 
mother. This was evidenced by the testimony of: (1) A dress- 
maker, who reported that in a conversation held some time 
previously, when her ‘* mother ’’ was mentioned, she answered: 
‘Don’t say ‘mother’ to me. She is a mean, good-for-nothing 
old thing. We do not have much to do with her; I stay in my 
room most of the time.’’ ‘* Why, you come down to your 
meals?’’ ** Yes, sometimes; but we don’t eat with them if we 
can help it.”’ (2) The servant, who reported that, though she 
never saw apy quarreling, ‘* most of the time they did not eat 
with the father and mother.’’ (3) The uncle, who did not see 
Lizzie Borden during his visit from Wednesday noon till 
Thursday noon; (4) the sister, Emma, who explained the ill- 
feeling partly on the ground of a small transfer of property by 
the father to his wife a few years before, and reported that 
since that time the accused had ceased saying ‘‘ mother ’’ and 
addressed her as ‘* Mrs. Borden,”’ and that a gift of other prop- 
erty to the daughters had only partially allayed the ill-feeling ; 
(5) the police officer, who on asking Lizzie Borden on Thursday 
noon, ‘* When did you last see your mother?’’ was answered, 
‘She is not my mother. My mother is dead.’’ The general 
effect of the motive testimony purported to be that the daughters 
were afraid of the property going to the second wife, to their 
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exclusion, and that this fomented an ill-feeling existing on more 
or less general grounds of incompatibility. 

(b) Design. No evidence was offered of a specific design to 
kill with the weapons used. But it was attempted to show a - 
general intention to get rid of the victims: (1) Testimony of a 
druggist and of by-standers as to an attempted purchase of 


prussic acid in the forenoon of Wednesday, the day before the 
killing :— 


‘* This party came in there and inquired if I kept prussic acid. I 
was standing out there; I walked in ahead. She asked me if we kept 
prussie acid. I informed her that we did. She asked me if she could 
buy ten cents’ worth of me. 1 informed her that we did not sell 
prussic acid unless by a physician’s prescription. She then said that 
she had bought this several times, I think; I think she said several 
times before. Isays: ‘ Well, my good lady, it is something we don’t 
sell unless by a prescription from the doctor, as it is a very dangerous 
thing to handle.’ _I understood her to say she wanted it to put on the 
edge of a seal-skin cape, if I remember rightly. She did not buy any- 
thing, no drug at all, no medicine? No, sir.”’ 


This was excluded, for reasons to be mentioned later. (2) 
Testimony of a conversation on the same Wednesday, during 
an evening call on Miss Russell, an intimate friend :— 


The prisoner said: ‘‘ I have made up my mind, Alice, to take your 
advice and go to Marion, and I have written there to them that I shall 
go, but I cannot help feeling depressed; I cannot help feeling that 
something is going to happen to me; I cannot shake it off. Last 
night,’’ she said, ‘‘ we were all sick; Mr. and Mrs. Borden were quite 
sick and vomited ; I did not vomit, and we are afraid that we have been 
poisoned ; the girl did not eat the baker’s bread and we did, and we 
think it may have been the baker’s bread.’’ 

‘‘No,’’ said Miss Russell, ‘‘ if it had been that, some other people 
would have been sick in the same way.’’ 

‘* Well, it might have been the milk; our milk is left outside upon 
the steps.’’ 

‘* What time is your milk left?’’ 

** At 4 o’clock in the morning.”’ 

** Tt is light then, and no one would dare to come in and touch it at 
that time.’’ 


‘*Well,’’ said the prisoner, ‘‘ probably that is so. But father has 
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been having so much trouble with those with whom he has dealings that 
I am afraid some of them will do something to him; I expect nothing 
but that the building will be burned down over our heads. The barn 
has been broken into twice.’’ 

‘‘ That,’’ said Miss Russell, ‘‘ was merely boys after pigeons.’’ 

‘* Well, the house has been broken into in broad daylight when Mag- 
gie and Emma and I were the only ones in the house. I saw a man the 
other night when I went home lurking about the ‘buildings, and as I 
came he jumped and ran away. Father had trouble with a man the 
other Gay about a store. There were angry words, and he turned him 
out of the house.’’ 


(3) The suggestion to Bridget that she should go to town 
and purchase the dress-goods mentioned. 

2. (a) Opportunity. One of the chief efforts of the prosecu- 
tion was to prove an exclusive opportunity on the part of the 
accused. The essential result of the testimony bearing on this 
may be gleaned from what has already been noted. (b) Means 
and Capacity. The medical testimony showed that there was 
nothing in the assaults which a woman of her strength might 
not have accomplished. The lengthy testimony in regard to 
the fourth hatchet was directed to showing that it was not 
incapable of being the weapon used. The handle was broken 
off; but the presence of ashes on the handle in all other places 
but the broken end, as well as the appearance of the break, 
showed that it was a fresh one, and not impossibly one made 
after the killing; and if thus made, it was not impossible that 
the hatchet was used in killing, washed, rubbed in ashes, broken 
off, and the fragment burnt. A strong effort was made by the 
defense to discredit these results, which rested chiefly on the 
reports of police officers, but it had little effect. 

3. (a) Consciousness of Guilt. This, with exclusive opportun- 
ity, were the main objects of the prosecution’s attack. Much 
that was here offered was excluded, and this exclusion possibly 
affected the result of the case. The points attempted to be 
shown were: (1) Falsehoods to prevent detection of the first 
death; (2) falsehoods as to the doings of the accused; (3) 
knowledge of the first death; (4) concealment of knowledge 
of the first death; (5) destruction of suspicious materials. 
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(1) To Bridget and to her father the accused said, as already 
related, that her mother had received a note and gone out. The 
same statement she made to Mrs. Churchill and to Marshal 
Fleet. No note, however, was found; no one who brought 9 
note or sent a note came forward or was heard of; no sound or 
sight of the sort was perceived by Bridget or any others. The 
only blot upon an almost perfectly conducted trial was the 
attempt of the counsel for the defense in argument to show 
that the information as to the note emanated originally from 
Bridget and that the accused merely repeated it. This was 
decidedly a breach of propriety, because it was not merely an 
argument suggesting the fair possibility of that explanation, but 
a distinct assertion that the testimony was of that purport, and 
therefore, in effect, a false quotation of the testimony. In 
truth the accused’s statement about the note was her own alone 
and was one of the facts to be explained. 

(2) Here were charged three falsehoods: (a) When the 
accused was asked where she was at the time of the killing of 
Mr. Borden, she said that she went out to the barn (to Dr, 
Bowen) ‘* looking for some iron or irons,’’ (to Miss Russell) 
‘* for a piece of iron or tin to fix a screen,’’ (to the mayor and 
an officer and at the coroner’s inquest!) in the barn loft, eating 
some pears and ‘* looking over lead or sinkers.’’ The incon- 
sistency of the explanations was offered as very suggesitve. 
The day was shown to be a very hot one, and the loft was argued 
to be too hot for such a sojourn. Moreover Officer Medley tes- 
tified to going into the barn, in the loft, and finding the floor 
covered with dust, easily taking an impression from his hand 
or foot, but on his arrival quite devoid of any traces of the 
previous presence of another. The trustworthiness of his 
statements was attacked by witnesses who said that they and 
others had been there before the officer. The priority of their 
visits was not placed beyond doubt; but the effect of the officer’s 
statement of course fell from practical proof to a merely pro- 
bative circumstance. 


(b) When the accused was describing her discovery of the 


1 Her inquest testimony was excluded, for reasons to be considered later. 
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father’s death, she said (to Officer Mullaly) that she heard “a 
peculiar noise, something like a scraping noise, and came in and 
found the door open;’’ (to the servant) that she heard a groan 
and rushed in and found her father; (to Mrs. Churchill ) that she 
heard a distress noise, came in, and found her father; (at the 
inquest) that after eating pears in the loft and looking over 
lead, she came down, returned to the kitchen, looked in the 
stove to see if the fire was hot enough for her ironing, found 
that it was not, put her hat down, started to go upstairs and 
wait for Bridget’s noon-day fire, and thus discovered her father ; 
(to Officer Harrington) that she was up in the loft of the barn 
and thus did not hear any outcry or noise of any kind; (to 
Marshal Hilliard) that after half an hour up in the barn, she 
came in and found her father. Here, again, a substantial incon- 
sistency was charged. 

(c) Mr. Borden had on, when found, a pair of congress boots 
or gaiters; but at the inquest the accused, before this was pointed 
out, testified that when he came home about 10:45, she assisted 
him to lie down on the sofa, took off his boots, and put on his 
slippers. 

(3) Her knowledge of the first death was said to have been 
indicated: (a) By the inevitable discovery of the body in the 
guest-room through the open door, or of the murderer either in 
passing about or in going up and down the stairs; (4) by the 
noise of the scuffle, if another had done it, and by the thud of 
the heavy woman’s fall; (c) by the readiness with which the 
accused suggested that Mrs. Borden must have returned; ! for 
as her father had been in the room off the hall from 10:45 to, 
say, “11, and as she had been out in the barn from 11 till the 
killing was discovered and others came in, there was no time 
when the mother could have returned since the father’s return, 
and up to that time the accused herself predicated her absence. 

(4) If this knowledge existed, then beyond doubt the con- 
cealment of it and the pretense of ignorance involved in sending 
Bridget to get the step-mother was strongly indicative of guilt. 


1 This, however, was not suggested had no latch-key to the knowledge of 
at the trial. Moreover, no attempt the accused. 
was made to show that Mrs. Borden 
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(5) Some attempt was made to show a degree of secrecy and 
obstruction to official investigation of the rooms; but with little 
or no result. On Sunday morning, however (the officers havin 
informed her on Saturday that she was suspected of the crime), 
when Emma Borden and Lizzie Borden were in the kitchen and 
officers were in the yard, Alice Russell came in: — 


‘¢ T saw Miss Lizzie at the other end of the stove; I saw Miss Emma 
at the sink. Miss Lizzie was at the stove and she had a skirt in her 
hand, and her sister turned and said: ‘What are you going to do?’ 
and Lizzie said, ‘I am going to burn this old thing up; it is covered 
with paint.’ I left the room then, and on coming back, Miss Lizzie 
stood up toward the cupboard door, and she appeared to be either 
ripping something down or tearing part of this garment. [I said to 
her: ‘I wouldn’t let anybody see me do that, Lizzie.’ She didn't 
make any answer, but just stepped one step farther back, up toward 
the cupboard door. * * * Afterwards, I said to them, ‘I am 
afraid, Lizzie, the worst thing you could have done was to burn that 
dress. I have been asked about your dress.’ She said: ‘ Oh, what 
made you let me do it? Why didn’t you tell me?’ ”’ 


The prosecution naturally attempted, first, to identify this 
dress as the one worn on the morning of the killing; in this they 
failed; second, to show at least that the dress worn on that day 
was missing, and was not the one handed over by the accused, 
as the dress of that morning. On this point they made outa 
very strong case. The dress handed over by the accused to the 
officers as the one worn on Thursday morning, while ironing, 
and afterwards, was a silk dress, of a dark blue effect; the tes- 
timony, however, pointed strongly to the wearing of a cotton 
dress, light blue with a dark figure. Such a dress existed, and 
had been worn on the day before, but not on Friday or 
Saturday. 

Thus far the prosecution. The defense began with character 
evidence based on the accused’s co-operation in Sunday-school 
and charitable work and her good standing as a church member. 
The motive-evidence was not shaken; though the sister of the 
accused represented the ill-feeling to be of minimum intensity. 
The design-evidence of prussic acid did not come to the jury. 
In regard to exclusive opportunity, the defense made no break 
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in the chain of the prosecution, except in showing that the 
screen door was not closed at all moments during the morning. 
The evidence as to the possibility of an unseen escape from the 
house was not potent on either side. But no traces of another 
person were shown within the house; and no suspicious person 
was located in the vicinity of the house —if we except some 
vague reports of a tramp, of a pale, excited young man, and the 
like being seen on the street, near by, within a day or an hour of 
the killing. The attempt failed to show the impossibility of the 
handleless hatchet having been used — unless we assume (what 
the defense desired to suggest) that the testimony of all the 
officers was wilfully false. Coming to the evidence of con- 
sciousness of guilt, ——the defense could not shake the story of 
the note; they merely suggested that it might have been a part 
of the scheme of the murderer to divert suspicion. They 
searched for the note and they advertised for the sender or 
carrier, but nothing appeared. The inconsistent stories about 
going to the barn were explained by the excitement of the mo- 
ment; the inquest-story — with the most marked divergence — 
was excluded. Lead was found in the loft; but no fish-line was 
shown,! and no screen was identified. It was suggested that 
perhaps both explanations were true, that both purposes co- 
existed. The inconsistent stories as to her return and discovery 
of the murder were in part slid over, in part ignored, and in 
part discredited.? 

The discrepancy between the statement about the slippers and 
the actual foot-coverings did not get to the jury. As to the 
circumstances indicating knowledge, their force was a matter of 
argument and probability merely; the defense urged the con- 
trary hypotheses which suggest themselves to all. The dress- 
burning was explained by the sister to have taken place in con- 
sequence of a suggestion of hers; but Miss Russell’s testimony 
contradicted this. The defense offered to show a custom in the 
family of burning all old dresses, but this was rejected, for rea- 


1 The lead-for-sinkers statement 2 The inquest-story, going into par- 
had not been admitted, but the coun- ticulars, had never been admitted; 
sel for the defense took it up in his but there were still at least two dis- 
argument. tinct statements. 
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sons to be considered later. Another offer, also rejected, was 
to show the conduct of a demented-looking man, seen in the 
woods near the town, a few days after the murder, carrying an 
axe, and exclaiming ‘* Poor Mrs. Borden! ”’ 

The stronghold of the defense was the utter absence of al 
such traces or marks as would presumably be found upon the 
murderer. No blood was seen upon her by the five or six peo- 
ple who came in within ten minutes and before she donned the 
pink wrapper. No garment was found with blood or other 
traces upon it.1. No weapon bearing blood or other traces was 
found within or without the house. One or two of the experts 
were willing to say that it was practically impossible to deal the 
twenty-nine blows without receiving more or less blood on the 
garments and perhaps in the hair (though it does not appear that 
her head was examined for blood). It is safe to say that this 
was the decisive fact of the case. 

It is, of course, impossible to rehearse here all the minor 
details of evidence and argument offered on either side. It has 
been necessary to make a summary estimate of the force of cer- 
tain evidence mentioned, and it is not an impropriety to record 
here the judgment of the writer and the general trend of opinion 
on the effect of the whole evidence. It 1s difficult to see how 
the assailant could have avoided receiving blood marks during 
the assaults; it is also difficult to understand what arrangement 
of implements and clothing, and what combinations of oppor- 
tunity, sufficed to allow the accused, if she was the assailant, to 
remove the traces upon weapon and clothes after each assault. 
But, first, these are difficulties of ignorance; in other words, 
there is no proved fact which is inconsistent with the thing being 
so; we merely cannot find traces of the exact modus operandi; 
second, this difficulty is equally as great for any other person 
than the accused, and we may say greater; it is a difficulty that 
cannot change the balance of conviction. On the other hand, 
the conduct of the accused after the killing was such that no 
conceivable hypothesis except that of guilt, will explain the in- 
consistencies and improbabilities that were asserted by her. 


1 Except a white skirt having at the 


large as a pinhead, the spot being 
back and below a spot of blood as 


otherwise explainable. 
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The statements about the purpose of the barn visit, and about 
the discovery of the father’s death, are frightfully inconsistent ; 
while the story of the note requires for its truth a combination 
of circumstances almost inconceivable. We may add to this the 
inevitable query, Why did the accused not take the stand to 
explain these things? Of course, it was her legal right to 
remain silent; but the rule against self-crimination is not one of 
logic or of relevancy; it is a rule of policy and fairness, based 
on broad considerations of average results desirable in the long 
run. It cannot prevent us, as logical beings, from drawing our 
inferences; and if we weigh in this case the confounding incon- 
sistencies and improbabilities of those statements and then place 
with these the opportunity and the refusal to explain them, we 
can not help feeling that she failed to explain them because she 
could not; and one side of the balance sinks heavily. 

This is not saying that the evidence justified a conviction. If 
we were to subtract the evidence that never got before the jury, 
and measure our judgment by the rule which requires proof in 
such a case to be beyond a reasonable doubt, we might well con- 
clude, as jurymen, not to cast the die for conviction and death. 
The mind is inclined to hesitate at that point. Such, at any 
rate, was the temper of the jury; for on Tuesday, June 20, at 
4:32 in the afternoon, after less than an hour and a half of 
deliberation, the jury returned a verdict of ‘* not guilty.’’? 

The proceedings, as a whole and in every part, were a model 
of what trials should be. Court, counsel, and jury, in all that 
they had to do, combined to exhibit the mode of administering 
justice in a light of which Massachusetts may well be proud. 
In all that goes to make judicial proceedings fair and efficacious, 
the Commonwealth of Massachusetts, if this trial serves as an 
example (as it certainly does), may claim to stand in the front 
of the communities of this nation. Nor did dignity and propriety 
bring with them a loss of zeal or acuteness, as they sometimes 
do. The cross-examinations of Bridget Sullivan and Emma 


1 It was reported that they were of merely to avoid letting the counsel for 
one mind on the first ballot, and re- the commonwealth suppose that his 
mained an hour in general conversa- argument did not receive consider- 
tion, at the suggestion of one member, ation. 
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Borden were superb pieces of work. Not an objection was made 
with anything but courtesy; but not a point was yielded that 
could by possibility be maintained. Not a question passed where 
any defect was perceivable, and not an item of evidence was 
offered without carefully laying the necessary foundations, 

The opening address of Mr. Jennings for the defense was full 
of feeling and undoubted conviction. The closing argument of 
Mr. Robinson was couched in a familiar and persuasive style and 
discussed with the greatest subtlety and patience and suggestive- 
ness every aspect of the case. Some criticism was heard on the 
dangerous frankness with which he explained to the jury why 
they should not allow themselves to consider evidence offered 
but not admitted and other circumstances pertinent perhaps but 
inadmissible; yet this was a matter of judgment, and the event 
seemed to justify his judgment. Here are some fair specimens 
of the mode and spirit of his address: — 


‘* In the first place, they say she was in the house in the forenoon. 
Well, that may look to you like a very wrong place for her to be. But 
it is her home. I suspect that you have kind of an impression that it 
would be a little better for her than to be out travelling the streets. I 
know I would want my daughter to be at home ordinanly. Where 
would it speak more for her honor and care and reflect somewhat credit 
upon me and her mother (who is my wife, I want to say) than to say 
she was at home, attending to the ordinary vocations of life as a duti- 
ful member of the household — as belonging there. So I do not think 
there is any criminal look about that. 


* * 


* * * * 


* 


* * * * * * 


‘¢T have said that such things as that are easy in all our houses and 
that is the danger of a verdict here against this defendant, simply for 
the reason that you do not see how anybody else could doit. That is 
very dangerous ground. You go away from your house in the morning; 
you go back and find your wife or your daughter dead in the house, the — 
house apparently all locked. You do not know who has been in there. 
You return just after the murder has been committed. You, in taking 
care of the bodies, get blood on your clothing ; suspicious circumstances 
fasten upon you, and somebody tells that you had some httle disagree- 
ment at the breakfast table that morning, or some neighbor says he 
heard you say that you hated her, if you please; or, not so much as 
that, calling her some unpleasant names, and at once they begin to 
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suspect you, and everything is turned against you, whereas you are 
entirely innocent.”’ 


The opening address of Mr. Moody for the prosecution was , 

a careful, cautious, and unimpassioned presentation, exactly 
fitted to the situation. The summing up of Mr. Knowlton for 
the prosecution differed widely in style from Mr. Robinson’s argu- 
ment, and succeeded in being forceful and yet fair, exact yet 
sustained and connected. Perhaps its special merit consisted in 
making the most of the strong points. His description of cir- 
cumstantial evidence is one of the most effective passages in 
forensic oratory and must be quoted: — 


‘‘ What is called sometimes circumstantial evidence is nothing in the 
world but a presumption of circumstances. It may be one or fifty. There 
is no chain about it. The word ‘ chain’ is a misnomer as applied to 
it. It is the presentation of circumstances from which one is irresist- 
ibly driven to the conclusion that crime has been committed. Talk 
about a chain of circumstances! When that solitary man had lived 
on this island for twenty years and believed that he was the only human 
being there, and that the cannibals and savages that lived around him 
had not found him and had not come to his island, he walked out one 
day on the beach, and there he saw the fresh print of a naked foot on 
the sand. He had no lawyer to tell him that was nothing but a cireum- 
stance. He had no distinguished counsel to urge upon his fears that 
there was no chain about that thing which led him toaconclusion. His. 
heart beat fast, his knees shook beneath him, he fell to the ground in 
fright, because Robinson Crusoe knew when he saw that circumstance 
that a man had been there that was not himself. It was circumstantial 
evidence. It was nothing but circumstantial evidence. But it satisfied 
him. 

‘*Itis not a question of circumstantial evidence, Mr. Foreman; it isa 
question of the sufficiency of circumstantial evidence. 

‘Let us anticipate a little. Nobody that has told of it saw Lizzie 
Andrew Borden burn that Bedford cord dress. There is not a witness 
to it. And yet my distinguished friend never said to you, ‘ the evi- 
dence of that is circumstantial and you cannot believe it.’ Oh, no. 
We heard what she said before the act was supposed to have been 
done ; we heard what she said after the act was supposed to have been 
done; we saw the position she was in; we saw the act she was doing 
that preceded it, and we put those circumstances together and we say, 
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as we have a right to say, as it never occurred to one of you not to 
have said until I suggested the fact, that circumstances have proved 
that that dress is burned, so that counsel themselves do not dispute the 
proposition. 

‘*It is like the refuse that floats upon the surface of the stream, 
You stand upon the bank of the river and you see a chip go by. That 
is only a circumstance. You see another chip in front of you going 
the other way. That is only another circumstance. By and by you 
see a hundred in the great body of the stream, all moving one way, 
and a dozen or two in this little eddy in front of you going the other 
way. ‘* Thechainis not complete. Some of the chips go up the stream. 
But you would not have any doubt, you would not hesitate for a 
moment, Mr. Foreman, to say that you knew which way the current of 
that river was, and yet you have not put your hand in the water; you 
have only seen things from which you inferred it, and even the things 
themselves did not all go the same way. But you had the wit and the 
sense and the human and common experience to observe that those 
that went the other way could be explained, and that the great body of 
them went this way.’’ 


Some comments now upon the chief rulings of the Court upon 
evidence. That the three judges represented the best experi- 
ence and tried ability of one of the ablest Superior Courts in 
the country is undoubted; and that as a matter of prudence and 
judgment the rulings were from their stand-point fairly justi- 
fiable is almost equally beyond a doubt. But as a Superior 
Court is bound to avoid cautiously every chance of a mistrial, 
its rulings upon exclusion may not represent nor even be in- 
tended to represent the Court’s positive estimate of the law. 
It may be suggested, therefore, with all deference, that, from 
the point of view of Supreme Court principles, most of what 
was excluded seems admissible. 

1. The prussic-acid design-evidence. Here the court decided 
that the evidence did not come up to the offer, the offer on its 
terms being apparently proper. The essential terms of the 
offer, besides the evidence of attempted purchase, were that 
prussic acid 


‘* Ts not an article of commercial use, that it is not used for the pur- 


pose of cleaning capes, sealskin capes, or capes of any other sort, and 
has no adaptability to such use.’’ 
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That the evidence did not prove these preliminary conditions is 
not strange when we observe that (1) a professional furrier, having 
always had the care of furs in packing and preserving them from 
moths, was held unqualified to say whether prussic acid was used 
in preserving furs, because he had not made a special study of 
the application of prussic acid to furs, and that (2) the medical 
examiner of the county, Dr. Dolan, was not allowed to say 
whether prussic acid had any capacity or adaptability in the same 
connection, because he had had no other special experience with 
it than his training and experience as a medical man. What a 
wonderful web of obscurity the legal mind can contrive to weave 
over the simplest matters! A woman of ordinary knowledge is 
alleged to have bought prussic acid for cleaning furs; but two 
men of technical accomplishments are not allowed to say that 
there is no such use known to their experience! The non-pro- 
fessional woman may by hypothesis presumably have learned of 
such ause, but not the experienced furrier and the medical man! 
_ And, back of it all, why was it necessary to exclude all conceiv- 
able hypotheses except that of a criminal use? If, as the medi- 
cal man testified, that acid-vapor is the most poisonous known, 
and there is no ordinary commercial use for it, is not this 
enough? Admissibility does not require the exclusion of all 
other conceivable hypotheses but one; it lies on the opponent 
to demonstrate, after admission on grounds of fair and ordinary 
probability, that certain other reasonable hypotheses exist. The 
purchase of arsenic, for example, would be suggestive a priori 
of a wicked design; but the accused could show (as at the 
Madeline Smith trial in Glasgow, 1857) that she used it as a 
cosmetic, or (as at the trial of Mrs. Wharton in this country) 
asa medicine. As for the authorities, which were fully cited 
on both sides, the clear result is for the admission of the 
evidence. 

2. The statement of the accused at the inquest. This, it 
will be remembered, contained several damaging contradictions. 
The offer was based on this stipulation of facts: — 


That the accusation of crime was made against the defendant on 
Saturday, August 6, 1892, by the mayor and city marshal; that the 
defendant was kept under police surveillance from August 5 up to and 
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during the inquest; that her testimony at the inquest began August 9 
and continued through August 10 and 11, the subpcena to testify being 
duly served, that complaint was made and a warrant for her arrest 
issued August 8, but not served upon or communicated to her; that 
in due exercise of power given to the Court by the Public Statutes !~ 
her counsel was not allowed to be present at the inquest on her be- 
half, and that she was not cautioned by the court as to her right not 
to criminate herself, but that her counsel was allowed to confer with 
her and did confer with her before she went upon the stand; and that 
at the conclusion of her testimony on August 11, she was detained and 
then arrested on a new warrant, the former one never being used. 


On these facts, the Court after a lengthy argument decided as 
follows: — 


The propriety of examining the prisoner at the inquest, and of all 
that occurred in connection therewith is entirely distinct from the ques- 
tion of the admissibility of her statements in that examination. It is 
with the latter question only that this Court has to deal. 

The common law regards this species of evidence with distrust. 
Statements made by one accused of crime are admissible against him 
only when it is affirmatively established that they were voluntarily made. 
It has been held that statements of the accused, as a witness under 
oath at an inquest, before he had been arrested or charged with the 
crime under investigation, may be voluntary, and admissible against 
him in his subsequent trial, and the mere fact that at the time of his 
testimony at the inquest he was aware that he was suspected of the 
crime does not make them otherwise. But we are of the opinion upon 
principle and authority that if the accused was at the time of such tes- 
timony under arrest, charged with the crime in question, the statements 
so made are not voluntary and are inadmissible at the trial. 

The common law regards substance more than fiber. The principle 
evolved cannot be evaded by avoiding the form of arrest if the witness, 
at the time of such testimony, is practically in custody. From the 
agreed facts and the facts otherwise in evidence, it is plain that the 
prisoner, at the time of her testimony, was, so far as relates to this 
question, as effectually in custody as if a formal precept had been 
served ; and, without dwelling on other circumstances which distinguish 
the facts of this case from those of cases on which the government rely, 
we are all of opinion that this consideration is decisive, and the evi- 
dence is excluded. 


1, 26, §§ 13, et seq. 
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On the authorities, as the Court intimated, the question was 
here practically an openone. On the one hand the fact that the 
accused is actually under arrest has been held to invalidate 
statements made; on the other hand, the mere facts of a sus- 
picion having arisen and the authorities having became alert and 
of the accused knowing this do not destroy the voluntary nature 
of the testimony. Here, then, was an opportunity for the exer- 
cise of practical sense and plain reasoning, the precedents (as- 
suming them to be as stated) leaving the subject fairly in the 
balance. Now what would the ordinary man conclude, not | 
merely by preponderance of evidence, but beyond a reasonable 
doubt? Mr. Moody has put this conclusion in a nutshell: — 


‘Now we are looking at the substance of the thing, at the common 
sense, as Mr. Robinson has said, of the thing — the common sense, 
which he thinks is much better than the law; and the substance and the 
common sense of the thing is, your Honors, that a caution delivered 
by her friend and counsel without the surroundings of the court, without 
her being in the presence of strangers, would be very much more effect- 
ual to inform her of her full rights than any caution by the magistrate 
or the district attorney possibly could be. And your Honors can have 
no doubt that the reason why the caution was omitted at the beginning 
of this testimony was because that subject had been thoroughly talked 
over between counsel and client, and she knew and understood her 
rights: And after she had had the opportunity of talking with her 
counsel, —I think if we can presume some things of as learned a law- 
yer as brother Jeunings is—we can presume that he informed her 
that she would have the right to decline to testify upon a single ground, 
otherwise she must be obliged to go in there and testify what she knew 
about the matter; she could only decline to testify upon the ground 
that it would criminate herself. And can your Honors have any doubt, 
can your Honors have a particle of doubt, that after she had talked with 
Mr. Jennings in reference to her rights thereto, in the words of the 
stipulation, she went in with a full consciousness that she had a right to 
decline at the beginning, at the middle or at the end, and that when she 
went in there she testified as a voluntary witness in every possible sense 
of the word, legal or otherwise? ”’ 


The daily papers of the time corroborate the natural inference 
from the agreed facts, that Mr. Jennings had ample opportunity 
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of conference.' Is there any lawyer in these United States who 
has a scintilla of a doubt, not merely that her counsel fully in- 

formed the accused of her rights, but that they talked over the 

expediencies, and that he allowed her to go on the stand because. 
he deliberately concluded that it was the best policy for her, by 

so doing, to avoid all appearance of concealment or guilt? And 

yet the ruling of the Court allowed them to blow hot and cold, ~ 

to go on the stand when there was something to gain and to 

remain silent when the testimony proved dangerous to use. It 

would seem that, as a matter of law, the fact that an accused 

person, whether under arrest or not, has had the benefit of coun- 

sel’s advice ought to make subsequent statements competent as 

far as regards the free will of the witness. 

3. The family custom of burning old dresses. 

If a habit is of any value at all to indicate the performance of 
an act, was not this habit, if proved, of potent influence? Note 
a curious inconsistency between the prussic-acid ruling and the 
dress-burning ruling. The purchase of the acid cannot serve 
(it was ruled) to show a general intention to destroy the victims’ 
lives unless every hypothesis of its adaptability to other purposes 
is first excluded by evidence; ergo, one would think, the dress- 
burning would not be admissible to indicate a desire to destroy 
guilt-traces unless every other hypothesis was excluded. But on 
the contrary, not only is no such requirement laid down for its 
admissibility, but the defense is ‘not even allowed to show that 
another such reasonable hypothesis (to wit, the carrying out of a 
custom with reference to old dresses) exists and equally explains 
the act.? It would seem that the exception to this ruling must 


certainly have overturned the verdict, had the latter been against 
the accused. 


1 “Miss Borden could decline to  ciient’s case and probably result in an 
answer the questions put to herif she early arrest. — Boston Herald, August 
wished, ‘by advice of counsel I de- 10, 1892.” 
cline to answer’ being sufficient. 2 To Emma Borden: ‘“‘ What was 
Lawyer Jennings is too astute alaw- the custom and habit of your sister in 
yer to order that, however, although disposing of pieces of clothing or old 
he threatened to yesterday. He knows dresses?’? Mr. Knowlton: ‘I ob- 
that it would greatly prejudice his ject.” Mason, C. J.: “ Excluded.” 


THE BORDEN CASE. 843 


4. The man with the axe seen in the woods. The offer of 
proof was as follows: — 


‘« This witness will testify that on the 16th day of August, at his farm, 
about four miles north of City Hall, while traveling into the woods for 
the purpose of cutting poles, just before he reached a turn in the road, 
he heard the words, ‘ Poor Mrs. Borden’ repeated three times, and im- 
mediately saw sitting on a rock behind a wall and some brushwood a 
man. He spoke to the man in French twice, but received no answer. 
On speaking to him the second time, the man took up from the ground 
by his side a hatchet, such as is used in shingling houses, and shook it 
at him. He stepped back and put his own ax upin an attitude of 
defense. They remained in that position some few minutes, when the 
man turned, leaped over a wall, and disappeared in the woods. He 
said nothing to the witness at any time. The witness noticed upon his 
shirt spots of blood. He notified the police the same evening of what 
he had seen and heard.”’ 


The argument of the prosecution was that the evidence was 
too remote, and the Court excluded it. We are here confronted 
with another illustration of the attitude taken in the prussic-acid 
question. The evidence was explainable, to be sure, in more 
than one way; but a passable explanation, if the witness was 
believed, was that which the defense offered; and the ruling 
practically put them in the position of being obliged to show the 
absence of all other reasonable explanations before the evidence 
could come in. It was open to the prosecution to show in rebuttal 
that any number of cranks had exhibited similar indications of 
possible complicity, all without foundation, —in other words, to 
show that this evidence was explainable more naturally in other 
ways. This would leave it to the jury to decide which explana- 
tion was more rational; but as it was, the Court cut off the evi- 
dence by restrictions which seem hardly to be justified by any 
general principles of evidence. 

As for the police and their work, there were complaints that 
they exceeded their duty and exhibited a spirit of persecution 
utterly unjustifiable. This, one is persuaded, was an unfounded 
accusation. It was merely the product of the current irrespon- 
sible and anarchistic spirit, a spirit which shows uneasiness at 
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the most ordinary exercise of authority, readily gibing at honest 
efforts to fulfill disagreeable duties, prone to side with evasions 
of law, and thoughtlessly hampering the enforcement of the 
simplest regulations necessary for peace and order. No credence: 
should be given to these statements, flowing as they do from 
a thoroughly false sentimentality. All along the line we see 
these indications of the spirit of liberty run riot, — the opposi- 
tion to stringent building regulations, the outcry against private 
execution of the death penalty, the repudiation of the Berthillon 
system as un-American, the objection to the hiring of armed men 
merely to protect one’s property from destruction, the crippling 
of the Chicago police by the pardon of their bomb-throwing 
murderers, and here in the Borden case the feeling against the 
police for trying to do their duty. These are all expressions of 
the same unhealthy resentment against necessary restrictions, 
the same lack of respect for law as law, the same failure to 
recognize that the community has rights against the individual. 
All are anarchistic in their ultimate tendencies, and it is to be 
hoped that the American people will be led before long to a sense 
of the danger of this attitude. 

On the contrary, such criticism as the police deserve is that of 
lack of thoroughness, system, and care in their methods. They 
did not go far enough. We cannot all expect to equal Sherlock 
Holmes, but much more may be donethan is done. Merely as a 
few illustrations of the serious failures of evidence from lack of 
the above requisites may be noted: (1) The time of Officer Med- 
ley’s visit to the barn, which would have shown whether it was 
possible or not for others to have entered the barn before him; 
was not noted down by him; (2) the list of the dresses in the 
accused’s closet, made by Officer Seaver, which would have 
shown whether or not the burned dress was among the number, 
was lost by him; (3) the handleless hatchet, which was at first 
thrown back in the box by Officers Fleet and Mullaly as of no 
consequence, proved four days afterwards to be the only dis- 
coverable weapon with which the crime could have been com- 
mitted; (4) the two officers who first found it disagreed as to 
whether or not the handle was also found, — a matter which a 
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memorandum would have settled; (5) the inmates of the house 
(Dr. and Mrs. Bowen, Miss Russell, Mrs. Churchill, Miss Borden 
and the servant), were not searched by the officers on their 
arrival, the house was not thoroughly searched till Saturday 
(and then not completely), while for some time after the 
officers’ arrival on Thursday sundry third persons were permitted 
to pass about the outer premises and even the interior without 
hindrance. Doubtless the irresponsible babblers would have 
raised an outcry at the enforcement of a strict and business-like 
restraint and search; but such outcries will have to be ignored 
if crime is to be traced out. At any rate, lessons have been 
learned; for when in May last, in a Fall River suburb and under 
the same police jurisdiction as the Borden affair, Bertha Man- 
chester was murdered, the police, immediately on their arrival, 
cordoned the premises, photographed every detail, and kept out 
even the father of the murdered girl. This sort of thing, strict 
as it may seem, is as it should be. ‘* More care and more 
method,’’ is the lesson of the Borden case for our police 
everywhere. 


Joun H. Wiemore. 
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THE POWER OF CORPORATIONS TO PREFER 
CREDITORS. 


I, Pretimmary Statement. — The great number of failures 
of business corporations which have taken place during the pres- 
ent year, and the fact that most of these failures have been 
accompanied with attempts on the part of the managers of the 
corporations to give preferences to favored creditors, of ten tothe 
directors and officers of the corporations themselves, — gives 
point to the inquiry, whether and to what extent the law will 
allow a business corporation, when the point in its affairs is 
reached where its managers find themselves obliged to deal with 
its assets in view of a suspension by reason of insolvency, so to 
deal with them as to prefer particular creditors or classes of 
creditors, over others. The importance of the inquiry is en- 
hanced when it is considered that it is now universally conceded 
that corporations possess the same power to make assignments 
of their property and effects to trustees, for the benefit of their 


creditors, which natural persons have.! 


1 Montgomery v. Commercial Bank, 
1Smedes & M. Ch. (Miss.) 632; Grand 
Gulf R. &c. Co. v. State, 10 Smedes & 
M. (Miss.) 428; Hopkins v. Gallatin 
Turnpike Co., 4 Humph. (Tenn.) 403; 
Hurlbut v. Carter, 21 Barb. (N. Y.) 
221; Wright v. Lee, (South Dak.) 
51 N. W. Rep. 706; Robins v. Embry, 
1 Smedes & M. Ch. (Miss.) 207, 258; 
De Ruyter v. St. Peter’s Church, 
3 N. Y. 238; affirming 3 Barb. Ch. 
(N. Y.) 119; Union Bank v. Elliott, 
6 Gill& J. (Md.) 363; Hoyt v. Shelden, 
3 Bosw. (N. Y.) 267; Ex parte Con- 
way, 4 Ark. 302; Ringo v. Biscoe, 13 
Ark. 563; Chamberlain v. Bromberg, 
83 Ala. 576; Fietsam v. Hay, 122 Ill. 
293; Covert v. Rogers, 38 Mich. 363; 
s.c. 31 Am. Rep. 319; Pope v. Bran- 


The importance of the 


don, 2 Stew. (Ala.) 401; Foster »v. 


“Mullanphy Planing Mill Co., 92 Mo. 


79; s.c. 4S. W. Rep. 260; Hutchinson 
v. Green, 91 Mo. 367; Manufacturers’ 
Sav. Bank v. Big Muddy Iron Co, 97 
Mo. 38; Caflin v. Eagle Bank, 6 Conn. 
233; Buell v. Buckingham, 16 Iowa, 
284, 296, per Dillon, J.; Townv. Bank 
of River Raisin, 2 Dougl. (Mich.) 530; 
Revere v. Boston Copper Co., 15 Pick. 
(Mass. ) 351; Boston Glass Co. v. Lang- 
don, 24 Pick. (Mass.) 49; State v. 
Bank of Maryland, 6 Gill. & J. (Md.) 
205, 363; Sargent v. Webster, 13 


Metc. (Mass.) 497; s. c. 1 Am. Lead. 
Cas. 95; Russell v. McLellan, 14 Pick. 
(Mass.) 63; Ringo v. Biscoe, 13 Ark. 
563; Shockley v. Fisher, 75 Mo. 498; 
Nyman v. Berry, 3 Wash. 734; s.c. 29 


THE POWER OF CORPORATIONS TO PREFER CREDITORS. 847 


inquiry is still further enhanced, when it is remembered that 
most of the judicial holdings upon the question concede that it 
is in the power of the directors, as the business managers of the 
corporation, without express authorization from any statute or 
from the stockholders, to direct such an assignment for creditors 


to be made.! 


II. Doctrine THAT AN INSOLVENT CORPORATION CANNOT PRE- 
rer ParticuLar Crepitors.— There are two doctrines upon this 
subject. One, and the only one which is deserving of any respect, 
is, that the assets of an insolvent corporation are a trust fund for 
its creditors; that when a corporation becomes insolvent, or 
when its affairs reach such a state that its stockholders or direct- 
ors find themselves obliged to deal with its assets in view of its 
approaching suspension, they can only deal with them in the 
character of trustees for its creditors ; that this necessarily means 
that they can only deal with them as trustees for all its cred- 
itor, and not for particular creditors whom they may desire to 
pay in preference to the others, that is, to pay out of money 
which equitably belongs to the others. This doctrine, in short, 
is that a corporation, being insolvent or dealing with its funds 
in contemplation of insolvency, and not in the ordinary course 
of its business, has no power to prefer particular creditors.? 


Pac. Rep. 557; Pope v. Brandon, 2 
Stew. (Ala.) 401, 405; s.c. 20 Am. 
Dec. 49; Savings Asso. v. O’Brien, 3 
N. Y. Supp. 764; s.c. 51 Hun (N. Y.), 
45; Boardman v. Keystone Standard 
Watch Co. (Pa. C. P.) Lancaster Law 
Review, 25; Failey v. Stockwell (Pa. 
C. P.), 2 Pa. Dist. R. 197; 8. 12 Pa. 
Go. Ct. 403; Re Keystone Standard 
Watch Co., 8 Lancaster Law Review, 
43; Lehigh Iron Co.’s Estate(Pa. C. P.) 
12 Pa. Co. Ct. 257; Milliken v. Steiner, 
56 Ga. 251; Albany &c. Co. v. South- 
ern Ag. Works, 76 Ga. 135. 

1 Merrick v. Bank of Metropolis, 8 
Gill. (Md.) 59; Descombes v. Wood, 
91 Mo. 196; Chew v. Ellingwood, 86 
Mo. 260, 273; Tripp v. Northwestern 


Nat. Bank, 41 Min. 400; s.c. 43 N. W. 
Rep. 60 (under a statute); Hutchin- 
son v. Green, 91 Mo. 367; Chase v. 
Tuttle, 55 Conn. 455; s. c. 12 Atl. Rep. 
874; 3 Am. St. Rep. 64; Sargent v. 
Webster, 13 Metc. (Mass.) 497; 8. ¢. 
46 Am. Dec. 743; Dana v. Bank, 5 
Watts & S. (Pa.) 223; Ardesco Oil Co. 
v. North American Mining Co., 66 Pa. 
St. 375; DeCamp v. Alward, 52 Ind. 
468; Foster v. Mullanphy Planing Mill 
Co., 92 Mo. 79; s.c. 4S. W. Rep. 260; 
Wright v. Lee, (South Dak.),51 N. W. 
Rep. 706; Lehigh Iron Co.’s Estate 
(Pa. C. P.), 12 Pa. Co. Ct, 257. 

2 How v. Sanford Fork Co., 44 Fed. 
Rep. 231; White &c. Man. Co. v. Pettes 
Imp. Co., 30 Fed. Rep. 864; Adams ». 
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III. Docrrine THAT AN INSOLVENT CORPORATION CAN PREFER 
Crepitors.— The other doctrine is frequently met with in the 
decisions of courts, whose judges, in their opinions, mouth the 
proposition that the assets of a corporation are a trust fund for 
its creditors. But it mocks that doctrine,— or rather, it obliter- 
ates it entirely; since it necessarily proceeds upon the propo- 
sition that an insolvent corporation, or a corporation whose 
stockholders or directors anticipate its insolvency, —has the 
same power, in dealing with its assets, which an individual, 
under like circumstances, has. The doctrine of these cases is 
that corporations, when insolvent or in contemplation of insol- 
vency, may dispose of their assets so as to prefer favored cred- 
itors, although the result may be to leave nothing for others, 


who stand on a footing equally meritorious.! 


Milling Co., 35 Fed. Rep. 4383; Beach 
v. Miller, 130 Ill. 162; s. c. 22N. E. 
Rep. 464; Haywood v. Lumber Co., 
64 Wis. 639; s.c. 26 N. W. Rep. 184; 
Olney v. Land Co., 16 R. I. 361; s. ¢. 
18 Atl. Rep. 181; Rouse v. Merchants’ 
Nat. Bank, 46 Oh. St. 493; s. c. 22 .N. 
E. Rep. 293; 5 L. R. A. 378; 22 Chic. 
Leg. News, 41; Hope v. Salt Co., 25 
West Va. 789; Gillett v. Moody, 3 N. 
Y. 479; State v. Brockman, 39 Mo. 
App. 131; Consolidated Tank Line Co, 
v. Kansas City Varnish Co., 45 Fed. 
Rep. 7; Goodyear Rubber Co. v. G. D. 
Scott Co. (Ala.), 11 South Rep. 370; 
Kendall v. Bishop, 76 Mich. 634; s. c. 
43 N. W. Rep. 645 (semble); Smith 
Middlings Purifier Co. v. McGroaty, 
136 U. S. 237 (under laws of Ohio); 
Gibson v. Burbridge Furniture Co. 
(Ala.), 11 South Rep. 365; Thompson 
v. Huron Lumber Co. (Wash.), 30 Pac. 
Rep. 741; Tripp v. Northwestern Nat. 
Bank, 45 Mich. 383 (under a statute). 
Statutes exist in some of the States 
prohibiting such preferences. Such 
was a statute of Georgia relating to 
insolvent banks; Ga. Code, § 4429; 
Hill v. Western &c. R. Co. (Ga.), 128. 
E. Rep. 6365. 


1 Garret v. Plow Co., 70 Iowa, 697; 
8. c. 29 N. W. Rep. 395; Stratton », 
Allen, 6 N. J. Eq. 229; Wilkinson ». 
Bauerle, 41 N. J. Eq. 635; s. c. 7 Atl. 
Rep. 514; Allis v. Jones, 45 Fed. Rep. 
148; Warfield v. Marshall Co. Canning 
Co., 72 Iowa, 666; s. c. 34 N. W. Rep. 
467; Bier v. Gorrell, 30 W. Va. 95; s. 
8 §. E. Rep. 30; Railroad Co. 
Dewey, 14 Mich. 477; Ringo v. Biscoe, 
13 Ark. 563; Catlin v. Eagle Bank, 6 
Conn. 233; Lippincott v. Shaw Car- 
riage Co., 25 Fed. Rep. 577; Dana», 
Bank of United States, 5 Watts &S. 
(Pa.) 223; Schroeder v. Mason, 25 
Mo. App. 190; Albany &c. Co. v. South- 
ern Agricultural Works, 76 Ga. 135; 
State v. Bank of Maryland, 6 Gill. & J. 
(Md.) 205; 8. c. 26 Am. Dec. 561; 
Sargent v. Webster, 13-Metc. ( Mass.) 
497; Lexington Life &c. Co. v. Rich- 
ardson, 17 B. Monr. (Ky.) 412; s.¢. 
66 Am. Dec. 165; St. Louis v. Alex- 
ander, 23 Mo. 524, per Ryland, J.; 
Manhattan Brass Co. v. Webster, 37 
Mo. App. 145; Breene v. Merchants’ 
&c. Bank, 11 Colo. 97; s.c. 20 Am. & 
Eng. Corp. Cas. 532; 17 Pac. Rep. 280; 
Piles v. Furniture Co., 30 W. Va. 123; 
s.c.2 8. E. Rep. 909; Foster v. Mul- 
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IV. DocrrineE THAT IT Can PREFER ITS OWN STOCKHOLDERS.— 
The doctrine that a corporation can prefer its creditors has been 
carried to the extent of holding that, in the absence of any 
legislative prohibition, it can prefer one of its own stockholders, 


lanphy Planing Mill Co., 92 Mo. 79; s. 
c. 48. W. Rep. 200; 10 West Rep. 273; 
affirming s. c. 16 Mo. App. 151; Palmer 
vy. Hutchinson Grocery Co. (Miss.), 
11 South Rep. 789; Wilkinson v. 
Bauerle, 41 N. J. Eq. 635; 8. c. 7 Atl. 
Rep. 514; 5 Cent. Rep. 119; Vail v. 
Jamison, 41 N. J. Eq. 648; s. c. 7 Atl. 
‘Rep. 523; 4 Cent. Rep. 823; Bergen v. 
Porpoise Fishing Co., 42 N. J. Eq. 397; 
s.c. 8 Atl. Rep. 523; 3 Cent. Rep. 461. 
By the New Jersey Act of Feb. 16, 
1829, ‘to prevent frauds by incorpo- 
rated companies,”’ all sales or transfers 
of its property, by an incorporated 
company, either after insolvency or 
suspension, or in contemplation of in- 
solvency, were forbidden and declared 
void as to creditors, though good as 
to bona fide purchasers for value. See 
N. J. Rev. 1846, p. 129. These pro- 
visions were construed as requiring 
the affairs of any incorporated com- 
pany, on becoming insolvent, to be put 
in a train of proceedings, the form of 
which the statute prescribed, whereby 
its property was distributed among its 
creditors, and as forbidding the prefer- 
ence of any creditor, after insolvency, 
known or contemplated. Coryell v. 
New Hope Bridge Co., 9 N. J. Eq. 457; 
Van Wagen v. Patterson Savings Bank, 
10 N. J. Eq. 13; State Bank v. Receiv- 
ers, 3N. J. Eq. 266; Kinsela v. Catar- 
act City Bank, 18 N. J. Eq. 158; Wills 
v. Rahway White Rubber Co., 19 N. J. 
Eq. 402. But in the more recent re- 
vision of the statutes of New Jersey, 
these provisions were omitted, and the 
act to prevent frauds by incorporated 
companies was repealed. N. J. Rev., 
p- 1395, § 411. With the statutory 


prohibition out of the way, the courts 
VOL. 


XXVII. 


of that State have fallen in line with 
the decisions in other States, which 
hold that insolvent corporations have 
the same power to prefer their credit- 
ors that individuals have. Wilkinson 
v. Bauerle, 41 N. J. Eq. 635; 8.c.7 Atl. 
Rep. 514; 5 Cent. Rep. 119; Vail v. 
Jamison, 41 N. J. Eq. 648; 8. c. 7 Atl. 
Rep. 523; 4 Cent. Rep. 823; Bergen v. 
Porpoise Fishing Co., 42 N. J. Eq. 897; 
s.c. 8 Atl. Rep. 523; 3 Cent. Rep. 461. 
Under the Pennsylvania act of 1836, 
an attachment-execution did not lie 
against a corporation; nor could the 
property of an insolvent corporation 
be seized for the benefit of a particu- 
lar creditor; and the test of insolvency 
was the absence of tangible property. 
Ridge Turnpike Co. v. Peddle, 4 Pa. 
St. 490. Butnow, it seems that a cor- 
poration may, in that State, give a 
judgment note for an honest debt to one 
of its members. Rendall v. Jackson 
(Pa. C. P.), 1 Pa. Dist. R. 726. But 
see Re Clymer Distilling Co., 2 Pa. 
County Ct. 111. In Arkansas, an as- 
signment of all its assets by a bank, 
which never had any capital except 
what it had borrowed under a scheme 
by which it was propped up by the 
credit of the State, was upheld, though 
it contained an elaborate scheme of 
preferences, dividing the creditors, for 
this purpose, into seven classes, and 
making the officers of the corporation 
first. Ex parte Conway, 4 Ark. 302. 
This right of the same corporation to 
prefer creditors was re-affirmed and 
rendered worse by an additional hold- 
ing, to the effect that a creditor might 
buy up its bills and set them off to the 
extent of their face value, accrued 
interest, and the penalty of ten per 
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to the exclusion of its other creditors; ! and this, although under 
the governing statute, the stockholders are liable for the debts 
of the corporation, in a primary sense, as partners, so that an 
execution issuing from a judgment recovered against a corpora- 
tion may, in the event of a deficiency of corporate assets, be 
levied upon the property of the stockholders.?- And where such 
an assignment was made for the payment of liabilities on which 
the assignee was an indorser for the corporation, upon condition 
that the assignee give a bond to the corporation, binding him to 
apply the proceeds of the property in payment of such indorsed _ 
notes, and to account for such application, and pay over the 
balance, if any,—the court found nothing in the assignment 
which was void as against creditors; in such a sense as to sustain 
an attachment against the property assigned; and, the property 
having been attached by another creditor, the assignee recovered 
it in replevin. It was admitted that the conveyance would be 
fraudulent if made by an individual, because repugnant to the 
letter and spirit of the insolvent laws. But, as corporations 
were not subject to the insolvent laws at that time, and as the 
court saw nothing in such an assignment which was not in 
furtherance of the purposes of the corporation, one of those pur- 
poses being to pay its debts and to enable it to go on successfully 
with its business by the aid of new assessments, or to wind up 
and settle upon terms most advantageous to the stockholders, — 
the court sustained the assignment.’ 


VY. Doctrine THat ir Can PREFER ITs Own is 
to be regretted that some of the American courts have carried the 


cent, per annum, denounced by the Co. v. Richardson, 7 B. Monr. (Ky.) 


charter against the bank for suspend- 
ing specie payments. Ringo v. Biscoe, 
13 Ark. 563. This “ creditor’? was a 
former chief justice of the court. The 
rule that an insolvent corporation can 
prefer its creditors remained the law 
in that State until April 14, 1893, when 
it was abolished by the legislature: 
Laws Ark. 1893, Act. 89. 

1 Reichwald v. Commercial Hotel 
Co., 106 Ills, 439; Lexington Life &c. 


412; s.c. 66 Am. Dec. 165; Whitwell 
v. Warner, 20 Vt. 425 (holding that 
stockholders securing to themselves a 
preference, are not guilty of sucha 
fraud as renders them personally liable 
to creditors). 

2? Sargent v. Webster, 13 Metc. 
(Mass.) 497; s. c. 46 Am. Dec. 743. 

* Sargent v. Webster, 13 Metc. 
(Mass.) 497; s. c. 46 Am. Dec. 743, 
opinion by Shaw, C. J. 
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right of an insolvent corporation to prefer creditors, to the ex- 
tent of holding that it may not only prefer creditors who are its 
own shareholders, but may prefer such as are its own directors.} 
This infamous doctrine has been pushed to the extent of allowing 
the directors and shareholders of a corporation to prefer them- 
selves at the expense of its creditors at large, although the 
director or shareholder may have voted for the proposition” A 
conception which proceeds upon a similar level is that the fact 
that the directors had falsely represented to the public, by means 
of the letterheads on which they conducted the business corre- 
spondence of their company, that it had a certain capital, does 
not estop them from preferring themselves before the general 
creditors of the company, whom they had thus deceived into 
giving credit to it. It cannot escape attention that this doctrine 
offers a new inducement to the incorporation of every species of 
business, because it gives the members of corporations an ad- 
vantage over their creditors which the members of partnerships 
do not possess. A partnership can not distribute its assets to 
its partners in preference to its creditors; but, under this miser- 
able doctrine, if it becomes incorporated, it can do so. 


VI. Tae Reasons ExaMINeD wHicH Support THE Doctrine 
THAT A CoRPORATION MAY PREFER CrREDITORS.— The reasons 
advanced by the judges in support of the doctrine that a corpo- 
ration may prefer its creditors will not bear any analysis. 

1. The first reason usually assigned is that a corporation pos- 


1 Warfield vr. Marshall County Can- 
ning Co., 72 Iowa, 666; s. c. 2 Am. St. 
Rep. 263; 19 Am. & Eng. Corp. Cas. 
194; 34 N. W. Rep. 467; Foster v. 
Mullanphy Planing Mill Co., 92 Mo. 
79; Bank of Montreal v. Potts Salt 
&c. Co., 96 Mich. 345; s. c. 51 N. W. 
Rep. 512; Hills v. Furniture Co., 23 
Fed. Rep. 434 (under Michigan law) ; 
Smith v, Skeary, 47 Conn. 54; Central 
R. &c. Co. v. Claghorn, 1 Speers Eq. 
(S. C.) 545 (involvency not found as 
a fact); Planters Bank v. Whittle, 78 
Va. 737 (‘* providing they did it with 
the utmost good faith’’); Buell v. 


Buckingham, 16 Iowa, 284; s.c. 85 Am_ 
Dec. 516; Garrett v. Burlington Plough 
Co., 70 Iowa, 697; s. c. 59 Am. Rep. 
461. Compare Farmers &c. Bank v. 
Wasson, 48 Iowa, 336; s. c. 30 Am. 
Rep. 398; Hallam v. Indianola Hotel 
Co., 56 Iowa, 178. 

2 Warfield v. Marshall County Can- 
ning Co., 72 Iowa, 666; s. c. 2 Am. 
St. Rep. 263; Foster v. Mullanphy 
Planing Mill Co., 92 Mo. 79. 

8 Warfield v. Marshall County Can- 
ning Co., 72 Iowa, 666; s. c. 2 Am. St. 
Rep. 263. 
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sesses the power, implied, under the principles of the common 
law, from the very nature of its existence, to make and take 
contracts, and consequently to acquire and alien property; and,. 
forgetting or ignoring the principle that grants of power to corpo- 
rations are to be construed strictly, in favor of the public right,! 
the courts fall into the loose and convenient habit of saying that, 
the jus disponendi being an incident of all ownership of property, 
& corporation possesses it, and, in the absence of legislative 
restriction, to the same extent as an individual; and therefore, 
that a corporation may deal with its property just as an individ- 
ual may deal with his, and may use it in preferring its creditors 
whenever an individual may so use his, This assumption is 
grossly untrue in fact, and is constantly denied by the very 
judges who make it. No corporation has the same power of 
dealing with its property that an individual has. Corporations 
are created for public objects, or in consideration of public 
benefits. They are created by the State; their very existence is 
a privilege. It is open to the State to allow them to be created, 
or to deny the privilege entirely; and consequently the State 
may in all cases prescribe the terms of the grant. And the 
State clothes them with the faculty of acquiring and owning 
property for stated purposes, and they can not deal with it out- 
side of the limits thus prescribed. To the extent that a corpo- 
ration is clothed by its charter or governing statute with the 
performance of public duties, its property is impressed with the 
qualities of a public trust, and its managers cannot deal with it 
for any purpose outside of the scope of that trust. 

2. But there is another doctrine which is universally assented 
to by American courts, and which is constantly mouthed by the 
very judges who write opinions asserting the rights of corpora- 
tions to prefer particular creditors, although such creditors are 
their own stockholders, or even their own directors. That 


1 Occasionally the statement is still 
met with in judicial opinions, that 
grants of power to corporations are 
to be construed strictly in favor of the 
public and against the corporation; 
but the habit of American judges of 
giving away every species of public 


right to private corporations, where it 
can be done by the most expansive 
interpretation of the language of 
charters and governing statutes, 
makes this profession of strict con- 
struction almost insincere. 
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doctrine is that the assets of a corporation are a trust fund 
for its creditors. The meaning of the doctrine is, not that 
such assets are, in any strict or close sense, a trust fund for the 
creditors of the corporation, while it is a going concern. It 
does not, in any sense, disable the directors from dealing with 
the assets of the corporation, in the ordinary course of its 
business, as fully as an individual might under the same cir- 
cumstances deal with his assets. But its meaning is that, when 
the line of insolvency is reached or approached, so that the 
directors can no longer deal with the assets of the corporation in 
the ordinary course of business, but must deal with them in the 
contemplation of insolvency and suspension, then the assets 
become, in the hands of the directors, a trust fund for the 
creditors of the corporation, and the directors become the 
trustees of that fund. If this doctrine is to have any meaning 
at all, —if it is anything beyond a mere sham, —if the judges 
who assert it are sincere in doing so, —then the conclusion from 
it is that when this limit is reached, the corporation has not the 
jus disponendi in respect of its property which an ordinary owner 
has; for what lawyer or judge will say that one who holds prop- 
erty as a trustee has the same unlimited power and range of 
disposition which is accorded to an ordinary owner? The trustee 
of atrust fund cannot prefer one beneficiary over another; he 
must deal with all the beneficiaries on an equal footing, unless the 
trust instrument has created preferences. So, when we concede 
that the assets of an insolvent corporation are a trust fund for 
its creditors, and that the directors are the trustees of that fund, 
the conclusion follows that such assets are atrust fund for all 
creditors, — preserving, of course, liens and priorities which have 
been lawfully acquired, as by the taking of mortgages to secure 
present advances, or by the recovery of judgments by creditors 
who have used superior diligence. 

3. But the loose analogy between the right of disposition pos- 
sessed by a corporation and that possessed by an individual utterly 
fails for another reason. When an individual dies the law lays 
hold of his assets and administers them for the equal benefit of 
those of his creditors who stand on an equal footing, — preserv- 
ing liens and priorities lawfully acquired. When a corporation 
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dies, the law does the same thing. But the law allows a corpora- 
tion to destroy itself, and makes it a felony for an individual to 
destroy himself. A corporation may put an end to its own ex-_ 
istence in various ways. It may, for instance, lose its existence 
by the non-user of its franchises, if they have been abandoned 
for such a length of time that its membership is lost and it be- 
comes incapable of reviving itself by restoring the necessary 
number of members. It may go into voluntary liquidation under 
the provisions of statutes; and it may, under some holdings, do 
so without statutory authority. And it may, as we have seen, 
accomplish the same result by making a general assignment 
of all its assets for the benefit of its creditors. For, whatever 
casuistry we may resort to in reasoning on the question, a gen- 
eral assignment by a joint-stock corporation is a de facto disso- 
lution ; since, although the corporation retains the capacity of 
suing and being sued, yet for all purposes save that of winding 
up its affairs, it suffers a voluntary death. In point of fact, it 
is never revived. It cannot be revived without the creation of a 
new joint stock, and that would be the creation of a new corpora- 
tion. It never is revived, with rare exceptions, as the same 
corporation, by filling in additional stock, because the new stock 
and the new stockholders become liable for the old debts. The 
effect of the holdings under criticism is, that a corporation may, 
in contemplation of its own suicide, make preliminary dispositions 
of its property so as to defeat the rules of distribution which 
would otherwise obtain after its death. Suppose we should 
apply this analogy to the case of an individual, and what would 
it be? It would be the concession that an individual, contem- 
plating suicide and having in mind to defeat the policy of the 
law relating to the distribution of the estates of deceased persons, 
may make conveyances of his property to satisfy preferred 
creditors, especially those who happen to be his near relatives 
or his favorites, and that the law will allow such preferences to 
stand. 

4. If the foregoing reasons are sound, they place a necessary 
limitation on the power of the managers of a corporation to deal 
with its property, and it becomes scarcely relevant to consider 
another kind of reasoning in which the judicial opinions which 
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deal with this question abound. That reasoning relates to the 
question of good faith. It consists in mouthing the proposition 
that a corporation has the same power to prefer its creditors that 
an individual has, provided it is done ‘‘in good faith.’’ But 
what is good faith? No expression is more frequently used by 
judges, or more frequently perverted. When a man does with 
his property what the law allows him to do, he necessarily does 
it in good faith; and when, in dealing with his property, he 
violates the law, that is necessarily bad faith. If, therefore, the 
law allows a corporation to prefer particular creditors, to prefer 
them is not bad faith; and if it denies to the corporation that 
privilege, then the exercise of it is bad faith to all who are not 
preferred. We are not dealing with the question of fraudulent 
conveyances by corporations. We are not dealing with the case 
where the corporation pretends to prefer creditors, who are 
really not creditors, for the purpose of cheating others. In 
that respect the law with reference to corporations is the 
same as that with reference to individuals. But we do not 
advance the argument, but would beg the question, when 
we say that a corporation can prefer its creditors, if it 
does it in good faith. If it does it in good faith, then it 
does it honestly. But I challenge the conclusion that it can 
be honestly done. I say that the act is essentially dishonest. 
Here are a dozen creditors that have given credit to it upon the 
faith of its representations that it would pay them in each case 
according to the terms of the contract, and that it had assets 
sufficient to enable it so to do. To apply all its assets to the pay- 
ment of one of these dozen, and to the exclusion of the others, 
is essentially dishonest. An ordinary sense of justice will pro- 
nounce it dishonest. Any honorable merchant will denounce it 
as such. We can scarcely see its naked dishonesty unless we 
suppose the case of a bank which has failed. It resisted a run 
made by its depositors as long as it could, and paid their demands 
in full over its counter, until it discovered that it could no longer 
hold out. So long as it did that, it was acting in the regular 
course of its business; and, in the absence of a statutory prohibi- 
tion, under all legal conceptions, the preferences obtained by 
those depositors were honest and lawful, and were made in good 


i 


856 27 AMERICAN LAW REVIEW. 


faith, because they were made when the directors believed that 
they would be able to pay allin full. But suppose that, after clos- 
ing its doors, the directors hold a meeting and resolve to single out 
several of the depositors, such depositors being favored persons, 
stockholders, directors, or their families or relatives, or mercan- 
tile concerns with which the stockholders or directors are con- 
nected, — and resolve in the liquidation of the bank to pay those 
depositors in full, and to divide among the others what may 
remain. Would any man in the community say that that was 
honest? Would any judge, however much his moral perceptions 
of legal principles may have been obliterated by acting half of 
his life as advocate for the wrong side, — would any such judge 
put his reputation to the hazard by announcing the principle that 
that was honesty and good faith? That case may be called an 
extreme case; but it is not an extreme case; it is no more extreme 
than any other case. It seems extreme only for the reason 
that in that case the law does not allow a corporation to prefer 
particular creditors, —in other words, it does not allow a bank- 
ing corporation to prefer particular depositors over others. But 
it is just as dishonest, and just as much bad faith for a mining, 
manufacturing, or mercantile company, to prefer particular per- 
sons who have given it credit, to the postponement of the others, 
taking money out of the pockets of the others to pay the favored 
ones, as it would be for a bank to prefer particular depositors. 
I therefore say that the proposition that a corporation may 
prefer its creditors is opposed to principles which all American 
judges concede, and is essentially immoral and dishonest, and that 
the fact that the majority of American courts uphold the propo- 
sition is extremely disgraceful to American jurisprudence. 


Seymour D. THompson. 
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STATE REGULATION OF THE CONTRACT OF 
EMPLOYMENT. 


I. During the early periods of the development of our consti- 
tutional law, a theory was advanced, though possibly never 
actually applied in practice, by some of the courts, that 
a legislative enactment might be declared null and void 
on the sole ground that it was contrary to public policy or 
natural justice.’ This heresy soon gave place to the views 
which are now regarded as orthodox, and its revival in the 
original shape is not within the range of practical possibilities. 
History, however, is apt to repeat itself in jurisprudence as in 
other matters, and this exploded doctrine threatens once more to 
‘‘ revisit the glimpses of the moon’’ under an entirely new form, 
which will endow it with a far greater potency for mischief than it 
possessed during its formerincarnation. The difference between 
the standards appealed to under the new and the old theories 
is significant. A century ago judges who could not find in the 
constitution any direct warrant for invalidating a statute which 
they did not like spoke of the eternal laws of justice and right. 
In these latter days they have much to say of the laws of politi- 
cal economy and the wisdom of not restricting freedom of con- 
tract. More significant still is the difference between the modes 
in which these standards have been used as a test of the con- 
stitutionality of statutes. The old theory was that there were 
abstract principles of justice, which, although they were not 
embodied in the organic law of a State, might be referred to for 
the purpose of deciding whether the will of the legislature might 
be overruled in some particular instance. The new theory is 
that certain doctrines of a particular school of political econo- 
mists are impliedly, if not expressly, recognized as sound by the 
constitution, and may therefore be utilized to elucidate and 


1 See Cooley Const. Lim. 197 ff. 
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further the intentions of its framers. This improvement upon 
the simpler conceptions of the older judges is a master-stroke. 
Tt n'y a quele premier pas qui coite. Once let it be granted 
that there is this intimate connection between the principles un- 
derlying the constitution and the teachings of political economy, 
and courts will be armed with a weapon of portentous and 
unknown power. They will be able to follow in the footsteps of 
their predecessors in so far as the nullification of statutes on the 
mere ground of their antagonism to public policy is concerned. 
But they will have a great advantage over those predecessors in 
that they will always be able to refer to the constitution for a 
justification of their views. 

The theory is of course far from being established as yet, but 
the possible results of this new departure in statutory construc- 
tion may be realized by any one who will read Mr. Tiedeman’s 
‘« Limitations of the Police Power,” a work which was avowedly 
written for the purpose of showing the power of constitutional 
limitations to check the ‘* experimentations of social reformers.” 
The doctrines there set forth undoubtedly express the views of a 
large number of judges, and the book itself has probably done 
much to mould their opinions upon the subject. Fortunately, 
however, for the community, the strength and soundness of the 
new theories has been tested mainly in connection with a class 
of statutes in which an unusually large proportion of citizens 
are vitally interested, and this circumstance will not improbably 
lead to a rapid and decisive repulse of the attacks which courts 
have been led by the influence of these theories to make upon 
the police power of the States. Within recent years certain 
practices in connection with the payment of the wages of em- 
ployes have been prohibited by the legislature on the ground that 
they are productive of fraud and oppression. Some courts have 
sustained these enactments, but, generally speaking, they have 
been held unconstitutional, either for the broad reason that, in 
restricting freedom of contract, they are an unwarrantable inter- 
ference with the rights of citizens, or for the more special 
reason that they are partial in their operation. The perilous 
consequences which may flow from such a situation need not be 
enlarged upon. Unless the courts recede from the position thus 
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taken up, we are probably on the eve of a serious conflict be- 
tween the legislature and the judiciary. That the demands of the — 
laboring classes for protection of this sort will grow more and 
more frequent and pressing can scarcely be doubted by any one 
who will take the trouble to read the ‘signs of the times,”’ 
and, if those classes are once impressed with the conviction that 
constitutional limitations are a barrier which must be cleared 
away to enable them to obtain their wishes, an agitation for the 
amendment of the constitution will begin under the most deplor- 
able circumstances. That venerable instrument will be dragged 
further into the vortex of the conflict between capital and labor 
than it has ever been yet, and will probably emerge from the 
struggle bereft of its true and only fitting character as the bul- 
wark of the fundamental, elementary rights of the citizen, and 
bearing a deep and ineradicable impress of class jealousies and 
class prejudices. 

No patriotic American, nor any well-wisher of humanity, 
whatever his nation may be, can contemplate the danger of such 
a catastrophe without a fervent hope that it may be averted, nor 
can any question of more vital importance be proposed to states- 
men and lawyers than the question whether the attitude of the 
courts in regard to these statutes can be justified by the accepted 
principles of constitutional law. The subject is far too wide to 
discuss in all its aspects within the limits of an article like the 
present, but a short review of the decisions in which it has been 
discussed will not, we trust, be found devoid of interest. 

II. The only three cases in which such statutes have been sus- 
tained are Shaffer v. Union M. Co.,} Hancock v. Yaden,? Peel 
Splint Coal Co. v. State.® 

The statute upon which the court was invited to pronounce an 
opinion in Shaffer v. Union Mining Co. was one which provided 
that every corporation engaged in manufacturing, or in operating 
a railroad, in a certain county, and employing ten hands or 
more, should pay its employes the full amount of their wages 
in legal tender money of the United States, and that every con- 
tract for the payment of such wages in any other manner should 


165 Md. 74. 3 (W. Va.), 15S. E. Rep. 1,000. 
2 121 Ind. 365; s. c. 16 Am. St. Rep. 396. 
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be null and void. The ground upon which this act was held 
valid was that the power to require a corporation to pay its em- 
ployes in a certain manner was necessarily incident to the power 
which the legislature possessed to ‘‘ amend or alter’’ the cor- 
porate charter. A decision resting upon such a special reason 
is plainly not of much value as a contribution to the jurisprudence 
of this subject. Even if all corporations were as fully under the 
control of the legislature as those of Maryland, the unpleasant 
fact remains that the frauds which such statutes are designed to 
prevent are quite as likely to be perpetrated by unincorporated 
associations, partnerships or individuals, as by corporations. 

A similar remark may be made in regard to the case of Peel 
Splint Coal Co. v. State, in which the validity of two statutes,— 
one prohibiting the payment of employes in paper redeemable 
otherwise than in lawful money, and the other prescribing a 
certain method for weighing coal at the mouth of a mine,— was 
called in question. The opinion of the majority of the court — 
for one judge dissented — contains an elaborate review of all the 
previous cases, but is ill-digested and confused. From the fol- 
lowing extract, however, it is plain that the fact that the corpo- 
rate character of the defendant was the controlling consideration 
with the court: ‘* We base the decision, jirst, upon the ground 
that the defendant is a corporation in the enjoyment of unusual 
and extraordinary privileges which enables it and similar associ- 
ations to surround themselves with a vast retinue or laborers, 
who need to be protected against all fraudulent or suspicious 
devices in the weighing of coal or in the payment of labor; 
secondly, the defendant is a licensee, pursuing an avocation 
which the State has taken under its general supervision for the 
purpose of securing the safety of employes, by ventilation, 
inspection, and the defendant, therefore, must submit to such 
regulations as the sovereign thinks conducive to public health, 
public morals, or public security.’” The reasons here given 
are by no means satisfactory. The statute under discussion 
was an amendment of a previous act relating to the pay- 
ment of laborers, the alteration being expressly intended to 
remove the objection which led the court in State v. Goodwill 
to pronounce it invalid as being ‘ special legislation,’’ and the 
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new provision covered all ** persons, firms, and corporations 
engaged in any kind of business.’’ To ignore the generality of 
its application, and to confine the discussion to the case of cor- 
porations may have been technically permissible, as the defend- 
ant was a corporation, but, in any broad view of the question, 
such a course strikes us as a palpable evasion of the difficulties of 
the problem. Is there any reason why the employes of individuals 
who, without the ‘‘enjoyment of unusual and extraordinary 
privileges,’’ are nevertheless able ‘* to surround themselves with 
a vast retinue of laborers,’’ should not ‘‘ be protected against 
fraudulent devices in the weighing of coal and the payment of 
labor?’’ Or is there any such valid distinction between the 
position of corporations and of individuals as to render consid- 
erations of ‘* public health, public morals, and public security,” 
less controlling in the latter instance than in the former? Such 
questions supply their own answers. Yet it seems impossible to 
avoid the conclusion that the court actually intended to restrict 
the application of principle of its decision to corporations, for 
in the succeeding paragraph the following language is used: 
‘‘The State is frequently called upon to suppress strikes; to 
discountenance labor conspiracies ; to denounce boycotting as 
injurious to trade and commerce, and it cannot be possible that 
the same police power may not be invoked to protect the laborer 
from being made the victim of the compulsory power of that 
artificial combination of capital which special State legislation has 
originated and rendered possible.’’ This narrow treatment of 
the question is the more disappointing as this is the only instance 
in which a statute, not open to a possible objection of diserimi- 
nating against particular classes, has come before the courts. 
Plainly, however, the authority of this decision cannot be con- 
fined to the limits thus arbitrarily fixed. Inexorable logic will 
compel any one who accepts such reasoning to extend its appli- 
cation to every other case in which the employe needs ‘ protec- 
tion against the fraudulent devices ’’ of an employer, or in which 
the principle of the maxim, Salus populi, suprema lex, justifies 
State interference, 

Hancock v. Yaden turned on. the validity of a statute which 
forbade the execution of contracts waiving the payment of 
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wages in money. The court sustained the law on the very sing- 
ular ground that it ‘* protected and maintained the medium of 
payment established by the sovereign power of the nation,’’ and 
was therefore justifiable as being an exercise of power analogous 
to that by which the States assist the Federal government to 
preserve the purity of the coinage. Whether this was or was 
not an adequate reason for upholding the action of the legisla- 
ture, it is certain that nothing was further from the thoughts of 
the legislature, when it passed the statute, than the protection 
of the coinage. But, apart from this, it is clear that the re- 
marks of the court are altogether wide of the mark. The pur. 
pose of the laws regarding the currency is evident enough. The 
government, by setting its stamp upon these pieces of metal, 
guarantees that they are worth so much, and citizens are induced 
by this guaranty to accept them with greater readiness and less 
caution than any other article representing value. Under such 
circumstances, the government owes a duty to citizens to protect 
him against fraud by unusually stringent laws against counter- 
feiting or debasing the coinage. But the policy of these laws 
cannot furnish any support for a law which precludes persons 
from agreeing to receive payment of their debts in anything but 
money. If the reasoning of the court is sound, the legislature 
may forbid every transaction into which any form of barter 
enters, from the ‘* swapping ’’ of horses or ‘ trading ’’ of jack- 
knives, up to the exchange of promissory notes or railroad bonds. 
The absurdity of such a conclusion is manifest. Barter is a use 
of property which cannot be prohibited in the absence of some 
special reason, and the special reason in this instance was that 
barter was shown by experience to lead to fraud and oppression. 
So obvious is this fact, and so evident is it that the protection 
of the currency has nothing to do with the matter, that it is 
difficult to avoid the suspicion that the court, in basing its 
decision upon such a recondite far-fetched reason was not merely 
actuated by a desire to shun a direct encounter with a trouble- 
some question. 

III. The cases in which enactments of this kind have been 
condemned are Godcharles v. Wigeman,} Millett v. People,? State 
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y. Goodwill,' State v. Fire Creek &c. Coal Co.,? Commonwealth 
y. Perry,’ Frorer v. People,* State v. Loomis.5 

Millett v. People and Godcharles y. Wigeman were both de- 
cided in 1886, within a few months of each other, and, so far 
as can be seen from the opinions, independently of each other. 
The former involved the constitutionality of an act which re- 
quired all coal which was mined in Illinois to be weighed on 
scales, which the mine owners were to provide at their own 
expense. A penalty was imposed on any employers who failed 
to comply with the provisions of the statute, and all contracts in 
which the prescribed weighing was dispensed were declared to 
be null and void. It was held that this legislation was special, 
and that there was nothing in the situation of the persons 
affected by it to bring it under the few exceptions to the rule 
that such legislation is unconstitutional. ‘* What,’’ asked the 
court, ** is there in the condition of the laborer in the mine to dis- 
qualify him from contracting in regard to his labor, or in regard 
to the mode of ascertaining the price? And why should the 


- owner of the mine not be allowed to contract in respect to mat- 


ters as to which all other property owners may contract?’’ If 
the learned judge was right in supposing that these questions 
were unanswerable, the statute clearly could not stand, and, 
whether he was right or wrong, it is at least gratifying to find 
ourselves, in perusing the opinion, lifted out of the quicksands 
of political economy and supported for awhile upon the firm 
earth of a familiar and intelligible principle of constitutional 
law. We think, however, that the question of discrimination 
against classes is in nowise involved in these cases, and will 
explain our reasons for this opinion in the latter part of this — 
article. 

The act passed upon in Godcharles vy. Wigeman prohibited the 
payment of employés in mines and manufactories by means of 
‘*store orders.”’ The court seems to have given the question 
very little consideration, and thus pronounced its opinion in 
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terse and emphatic language, which breathes the very spirit of 
Mr. Herbert Spencer himself: ‘* These sections of the statute 
are unconstitutional and void, inasmuch as by them an attempt 
was made by the legislature to do what, in this country, cannot 
be done, that is, prevent persons who are sui juris from making 
their contracts. They are an infringement alike of the rights of 
the employer and employé —an insulting attempt to place the 
laborer under a legislative tutelage, which is not only degrading 
to his manhood, but subversive of his rights as a citizen. He 
may sell his labor for what he thinks best, whether money or 
goods, just as his employer may sell his iron or coal, and any 
and every law that proposes to prevent him from so doing is an 
infringement of his constitutional privileges, and so vicious and 
void.’’ This declaration that the doctrine of laissez faire is a 
part of the constitutional law of this country in much the same 
sense that Christianity is supposed to be a purt of the common 
law, is so charmingly candid and outspoken, that we cannot too 
deeply regret that the learned judge does not state how he 
arrived at his conclusions. The simple answer to his ex cathedra 
statement that ‘‘ persons sui juris cannot be prevented from 
making their own contracts’’ is that, in many cases, they are 
prevented from doing so by statutes which no court, so far as we 
know, has declared to be unconstitutional. Such are the laws 
against usury, the laws regulating the contract of insurance, the 
laws prohibiting wager contracts, the laws declaring that carriers 
shall not contract for exemption from liability for negligence. 
But a much more apposite illustration is to be found in the stat- 
utes designed for the protection of seamen. That the principles 
underlying those statutes have been so long acted upon in all civ- 
ilized countries that they may fairly be deemed to have been in- 
corporated with our jurisprudence before any of the constitutions 
were promulgated is undeniable; but such an argument proves 
too much, for, from a remote period, the contract of hiring has 
been as sedulously and as minutely regulated in Europe for 
laborers by land as for laborers by sea. Every inference 
which the antiquity of the acts relating to seamen raises in favor 
of their validity may also be raised, on the same ground, in 
favor of the validity of acts prescribing the terms upon which 
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master and servant shall deal with each other. Granting that 
the circumstances of seamen render them less able to defend 
themselves against the impositions and frauds of the employers 
than the worker by land usually is, that difference is obviously 
one not of kind but merely of degree. It may be highly repre- 
hensible for employés engaged in industries upon ¢ferra firma to 
ask for a measure of the protection which the State grants to 
employés whose business lies upon the unstable ocean, and 
equally reprehensible for the legislature to grant them their 
request. But there appears to be no reason in the nature of 
things why the protection accorded in one case should not be 
accorded in the other. As for the contention of the learned 
judge that such statutes are ‘‘an insulting attempt to 
place the laborer under legislative tutelage’’ the analogous 
case of sailors supplies a ready answer. In spite of the de- 
pressed condition of our merchant marine there are many 
thousand American citizens still working on shipboard. Appar- 
ently, then, what is degrading to a citizen as long as he is on 
shore is not degrading to the same citizen if he changes his 
mode of gaining a livelihood so far as to become one of those 
‘that go down to the sea in ships.’’ This is a reductio ad 
absurdum of the argument with a vengeance, yet if we adopt 
the reasoning of the Pennsylvania court, there seems to be no 
escape from the dilemma thus presented. Perhaps it is more 
charitable to suppose that this reference to ‘‘ degradation ”’ and 
‘* tutelage ’’ was merely intended as a rhetorical flourish. 

State v. Goodwill has already been mentioned in connection 
with Peel Splint Coal Co. v. State, a later case dealing with the 
statute which was passed by the legislature of West Virginia in 
consequence of the decisionin State v. Goodwill. As an exposition 
of the grounds on which it is supposed that all attempts of the 
legislature to regulate the labor contract may be pronounced un- 
constitutional, this case is well worthy of perusal, but anything 
like a detailed analysis of it would require more space than we 
can devote to it. The kernel of the opinion is to be found in 
this one sentence: ‘It is equally an encroachment both upon 
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those who might be disposed to employ him, for the legislature 
to interfere with the freedom of contract between them, as such 
interference hinders the one from working at what he thinks 
proper, and at the same time prevents the other from employing 
whom he thinks proper.’’ This is virtually a repetition of the 
doctrine of Godcharles v. Wigeman, which is, in fact, cited with 
approval in another part of the opinion, and it involves precisely 
the same fallacy that underlies all arguments, which proceed 
upon the assumption that, because freedom of contract is 
protected as one of the attributes of property, it is pro- 
tected to any greater extent than any other of the rights 
arising out of the ‘‘ right to acquire and possess property.’’ The 
weakness of the position is laid bare by a subsequent sentence of 
the opinion in which the learned judge seems to imagine that he 
has clinched the matter. ‘If,’’ hesays, ‘‘ the legislature, with- 
out any public necessity, has the power to restrict the right of con- 
tract between private persons in respect to one lawful trade or 
business, then it may prevent the prosecution of all trades and 
regulate all contracts.’’ Setting aside the fact that the conse- 
quence which is here put before us in ¢errorem might very well 
be accepted as a perfectly correct exposition of the limits of leg- 
islative power, wherever it is not circumscribed by any specific 
constitutional provisions, it is manifest that the words in italics 
suggest the settlement of the whole question so far as the statute 
before the court is concerned. That statute was passed because 
there was deemed to be a ‘‘ public necessity ’’ for it, such public 
necessity being raised by the habitual frauds which certain em- 
ployers had been perpetrating on their employes, by means of 
the practices which the statute prohibits. The court assumes, 
of course, that there was no public necessity, but it is astonish- 
ing that, in this undertaking to invalidate an act of a co-ordinate 
branch of the government, the judges should have so contempt- 
uously slurred over the motives which gave birth to the enact- 
ment, and omitted even to institute some slight inquiring into 
the existence or non-existence of this public necessity. Such an 
evasion of the point which was actually at issue between the leg- 
islature and the courts throws a flood of light upon the prejudiced 
attitude of the latter, and strikingly illustrates the strength of 
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the prepossessions which influence them in the consideration of 
these questions. 

State v. Fire Creek C. & I. Co. involved the constitutionality 
of a statute which aimed at putting a stop to the ‘‘ truck system ”’ 
in certain kinds of business, by declaring it to be unlawful for 
‘«‘any person, firm or corporation engaged in mining or manu- 
facturing, and who shall be interested in merchandising, to 
knowingly and willfully sell any merchandise or supplies, 
whatsoever, to any employe at a greater per cent of profit 
than merchandise and supplies of the like character, quality 
or quantity, are sold to other customers buying for cash, and 
not employed by them.’’ This clause is very unskillfully 
drawn, and the learned judge who wrote the opinion did 
not lose the opportunity for making merry over its crudities. 
But feeling that these defects of form were not sufficient to 
render the statute invalid, he adduced the same arguments 
which had been used in State v. Goodwill and pronounced the 
enactment void on the ground that it was ‘‘ an attempt to do for 
private citizens, under no physical or mental disabilities, what 
they can best do for themselves, and that it selected miners and 
manufacturers, as a class, and denied to them privileges which 
were not only proper and legitimate in themselves, but also to 
some extent necessary and unavoidable in the conduct of bus- 
iness — privileges which concerned private affairs solely, and 
which were enjoyed by all classes of citizens.’? Here it is per- 
fectly obvious that the words italicised express several highly 
disputable propositions. The reasons of the court for annulling 
the statute must fall to the ground unless those propositions are 
correct, and we venture to think that, in this instance also, the 
respect due to the legislature demanded something more than 
this peremptory declaration of opinion. In reading such sen- 
tences as these, one is sometimes tempted to think that courts 
in these days have taken as their rule of action in regard to cer- 
tain questions a slightly altered version of the famous maxim of 
the civil law, and write their decisions on the principle that ‘* Quod 
judici placuit legis habet vigorem.’’ It should be remembered, 
however, that the extreme views embodied in these two West 
Virginia decisions have, as already noticed, been repudiated in a 
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later case, and that, in the court which pronounced them, they 
are now regarded merely as an authority for the proposition 
that the regulation of the labor contract by the State is uncon- 
stitutional, if an attempt is made to enforce it by * special” 
legislation. 

In Frorer v. People an anti-truck law was discussed and declared 
invalid on the ground that it was not general in its operation, 
and that there was no sufficient reason why the kinds of business 
to which the law related should be singled out for legislative 
interference. For the same reason, it was held in State y, 
Loomis, which was decided so lately as May in the present 
year, that a statute merely prohibiting individuals or corpora- 
tions engaged in ‘* manufacturing or mining’’ from issuing 
orders or checks, payable otherwise than in lawful money, un- 
less the same were redeemable, at its face value, in cash or 
goods, at the option of the holder, was unconstitutional. In 
the latter case, however, a very clear and forcible dissenting 
opinion was filed by Justice Barclay. 

From this brief resumé, it is apparent that, if we set aside the 
trenchant, dogmatic opinion in Godcharles y. Wigeman, and 
consider the economical rhapsodies in State v. Goodwill and 
State v. Fire Creek Coal Co., as mere surplusage, nothing has 
actually been settled by these cases than that laws of this charac- 
ter, if special, are invalid. The last case, however, which we 
have to notice, although it dealt with a statute which, according to 
the principles adopted by most of the courts, was certainly 
** special,’? was decided without any reference to this point. 
The General Assembly of Massachusetts had passed an act 
providing that ** no employer should impose a fine upon or with- 
hold the wages of, an employé engaged in weaving, for imper- 
fections that may arise during the process of weaving.’’ This 
act was pronounced unconstitutional by a divided court, Justice 
Holmes being unable to assent to the views of his colleagues — 
a disagreement which may set some people thinking of Cicero’s 
famous paradox, Malo errare cum Platone quam cum istis recte 
sentire.”? A perusal of both the opinions, however, will, we 
think, convince any unprejudiced reader that ‘‘ Plato ’’ has the 
best of the argument, as usual, and that there is not the least 
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necessity for facing the unpleasant alternative of sacrificing one 
jot of truth to reverence for authority. In none of the opinions 
in these cases is the effect of the distorted medium of class 
prejudices through which most of the judges have viewed such 
questions more apparent than in that of the majority of the 
judges. ‘ It is obvious,’’ said the court, ‘‘that a suit for 
damage against an employé for failure to do good work would in 
most cases be of no practical value to the employer, and a theo- 
retical remedy of this sort does not justify a requirement that a 
party to such a contract shall pay a consideration for perform- 
ance of it when it has not been performed.’’ To this cynical 
assertion that, to use a homely phrase, ‘* what is sauce for the 
goose is not sauce for the gander,’’ Justice Holmes’ quiet 
expression of a doubt, whether the court was ‘at liberty to 
consider the objection that the remedy was practically worthless,”’ 
seems to furnish a complete answer. The main exception taken 
to this class of statutes is that they impair the liberty of contract. 
If the relation between employers and employés is purely con- 
tractual, as is insisted so strenuously, upon what ground can 
employers claim the peculiar privilege of fixing the damages for 
imperfect performance of an agreement for services? The 
elaborate apparatus of courts which is seen in operation in 
every civilized country is required for no other reason than that 
no one can be trusted to deal fairly with his fellow-men when 
his duty and his interests are in conflict. ‘* Nemo debet esse 
judex in propria causa’’ is the common-sense principle that 
governs such cases, and, as a master-weaver is quite as likely to 
be unjust as any other person, when he undertakes to arbitrate a 
matter which touches his pocket, it is not easy to see why he 
should be entitled to claim any special right in this respect, or 
why a statute which simply forbids him to exercise such special 
right is unconstitutional. That this consideration is the real 
key to the solution of the question is practically granted in 
Justice Knowlton’s opinion, for he admits that, ‘* It might well 
be held that, if the legislature should determine it to be for the 
best interests of the people that a certain class of employés 
should not be permitted to subject themselves to the arbitrary 
imposition of a fine or penalty by their employer, it might pass 
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a law to that effect.’’ The point that he makes in the next 
sentence, that, ‘‘ when the attempt is to compel payment under 
a contract of the price for good work when only inferior work is 
done, a different question is presented,’’ is plainly quite unten- 
able. If an employer owes an employé five dollars for services, 
but refuses to pay him more than four dollars, on the ground 
that his work is imperfect, the result is precisely the same for 
both parties, and the probability of unfairness equally great in both 
cases, whether we call the retention of the one dollar a fine ora 
deduction from the wages. The reasons for either condemning 
or approving these proceedings are identical, and if the law 
allows one of them, it cannot logically forbid the other. It is 
the merest quibbling to draw a distinction between the two cases, 

Since the court has thus practically cut the ground from under 
its own feet, it is scarcely worth while to analyze the rest of the 
opinion. It may be noticed, however, that the familiar argu- 
ment which appears in all these cases, that liberty of contract 
cannot be restricted because it is property, is here supplemented 
by an attempt to show that the statute came within the prohibi- 
tion against ‘‘ passing any law impairing the obligation of 
contracts.’ This venerable clause is perhaps the most compre- 
hensive and elastic ever inserted in any legislation, and it can 
scarcely be denied that, like charity, it has been made to ‘ cover 
a multitude of sins.’’ But that a statute which was simply de- 
signed to prevent a certain class of employers from ‘‘ taking the 
law into their own hands’’ should be deemed within its inhibi- 
tion, opens up a truly startling vista of the future possibilities of 
constitutional law. Hitherto the clause has been deemed appli- 
cable merely to statutes which, ‘in their operation, amount to a 
denial or obstruction of the rights accruing under a contract.’’! 
The court, in the present case, contends that it may also be 
applicable to future contracts — an unheard-of position, as is 
pointed out in the dissenting opinion. The obligation of eon- 
tracts made after the statute went into force would be precisely 
what the statute made it, for the parties must be presumed to 
be cognizant of the declared will of the legislature. 


1 McCracken v. Hayward, 2 How. 608. 
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IV. Having thus glanced at the decisions which have dealt with 
these statutes, and noted the grounds on which they have been 
sustained or condemned, we shall state, in as few words as possi- 
ble, the reasons which have led us to the conclusion that such 
statutes are a constitutional exercise of the police power. That 
the fourteenth amendment was not intended to restrict the exer- 
cise of that power is admitted.1| The question, therefore, is 
simply whether, leaving that provision out of account, we are 
justified in regarding these enactments as valid. 

The objections made to them may be reduced to these two: 
(1) They interfere with the right secured to every citizen of ‘*ac- 
quiring and possessing property,’’ or, which is virtually the same 
thing, with the right to ‘‘ pursue happiness.’’ (2) They are in 
conflict with that clause of the bill of rights which declares that 
*‘no one shall be deprived of life, liberty or property, without 
due process of law.”’ 

That freedom of contract is actually protected by the first of 
these provisions may be readily conceded. It is an attribute of 
property and therefore covered by any constitutional guarantee 
which is designed to protect property. So far there is no diffi- 
culty in assenting to the arguments of a case like State v. Good- 
will, But there is evidently a flagrant ‘‘ non sequitur ’’ in the 
inference drawn from this proposition to the effect that each and 
every statute which restricts freedom of contract interferes with 
‘the right of acquiring and possessing property.’ Such a con- 
struction of the constitutional provision involves the absurdity of 
ascribing a greater sanctity to an attribute of property than to 
property itself, which is on all hands admitted to be held and 
enjoyed subject to the limitations expressed in the maxims, Sic 
utere tuo, ut alienum non ledas, and Salus populi, suprema lex. 
It is not to be supposed that so many eminent judges can have 
been altogether blind to this consideration; but no one can read 
the opinions in the cases upon which we have been commenting 
without being forced to the conclusion that the courts which 
delivered them either fell short of a full understanding, or at 


1 Barbier v. Conolly, 118 U. S. 27; Minneapolis & St. Louis Railway v. 
Beckwith, 129 U. 8, 26. 
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least rejected the guidance, of the common sense doctrine, that, 
in the absence of any constitutional provisions expressly relating 
to freedom of contract, the validity of statutes restricting that 
freedom must be determined by a reference to the great and 
comprehensive principle that ** as soon as any part of a person’s 
conduct affects prejudicially the interests of others, society has 
jurisdiction over it.’’! In fact, what should be the head and 
front of all the discussions of this subject has studiously been 
kept in the background. 

There is a fatal gap, therefore, in the reasoning of these cases, 
a chasm which cannot be got rid of by the easy method of shut- 
ting one’s eyes and jumping over it after the fashion of the 
courts: and if the impassable character of the gulf is once clearly 
realized, there is no difficulty in escaping the preposterous con- 
clusion which we are invited to accept, that this constitutional 
provision was intended to serve the purpose of stereotyping and 
perpetuating the /aissez faire theories of doctrinaire economists. 

The second objection is more specious, but equally unsound. 
Laws may,” beyond all doubt, be confined to particular classes of 
citizens; and in the absence of special considerations it is not 
competent for the courts to inquire whether the discrimination is 
proper or not. Especially, it would seem, ought judges to abstain 
from interfering with the action of the legislature where the stat- 
ute does not impose any burdens-or restrictions, but merely pro- 
hibits certain transactions which are prejudicial to others. By 
this it is not meant that the action of the legislature should be 
conclusive on the courts even in these cases. They should deal 
with such statutes precisely the same way that they deal with an 
ordinance declaring this or that use of property to be a nuisance. 
Such an ordinance they may review. Buthow? Not by institut- 
ing an inquiry whether it will affect one person or a thousand, one 
kind of business or many, but simply by examining the facts and 
thus forming a conclusion whether the prohibited use is really 
harmful. What valid reason can there be, why the courts should 
arrogate to themselves a larger measure of authority over the 
legislature in the case of that property which we call freedom of 


1 See Mills Essay on Liberty. 2 See Cooley Const. Lim. 480. 
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contract than in the case of that property which we call land? 
If there is any distinction, we are unable to see in what it con- 
sists. In both instances there is an infringement of the great 
social maxim, Sic uflere tuo, ut alienam non ledas, and the mere 
fact that one kind of property is visible and tangible and the 
other is not, furnishes no reason for applying different principles 
to the two cases. 

Indeed it seems permissible to go further and maintain that the 
courts ought to be much more chary of interfering with legisla- 
tive regulations of freedom of contract than with legislative 
regulations of other property, for the facts by which it is to be 
determined whether a certain class of contracts is productive of 
injury to others are necessarily so numerous and so difficult of 
access, that it is impossible to gather and collate them by the 
machinery which the courts have at their command. Commit- 
tees of investigation, such as legislatures appoint, when they are 
asked to supply a remedy for the various abuses of society, are 
the only fit bodies for such a purpose. These perform in such a 
case much the same function as juries, and, just as a verdict will 
not be set aside on appeal unless it is plainly opposed to the 

evidence, so the judgment, as it may be termed, which a legis- 
lature has delivered by passing an enactment based upon the 
report of its committee, should not be interfered with by the 
courts, unless the facts are insufficient to support the judgment 
or unless there has been some fraud in the investigation. In no 
case, it would seem, is there a stronger reason for applying the 
rule that every doubt regarding the validity of a statute should 
be resolved in favor of its constitutionality. 

Closely connected with this consideration is another which 
places in a still clearer light the singularly irrational nature of 
the position occupied by the courts in regard to this question. 
These very judges who have taken upon themselves to nullify 
the action of the legislatures in prohibiting certain kinds of con- 
tracts, on the ground that they are, in most cases, unfair and 
oppressive, would actually be false to their duty if they did not 
promptly accede to the request of a suitor to set aside any indi- 
vidual contract which the evidence before them showed to be 
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tainted with fraud, or procured by an unconscionable use of the 
power which one man may acquire in various ways over another, 
This way of putting the matter is no mere speculative or fanciful 
theory. We have here set forth the precise principle upon which 
the judges of the mother country have seen their way to harmo- 
nize the policy embodied in the English truck act with the gen- 
eral policy of the common law. The mere fact that Parliament 
is not controlled by any organic law in the same sense as the 
legislatures of the several States are controlled by their constitu- 
tions, and that those judges were not examining the act with a 
view to passing upon its constitutionality, does not render their 
sentiments at all less significant or instructive. Perhaps we may 
be pardoned for suggesting that some of the judges who have so 
confidently pronounced against the validity of the statutes, by 
which the American legislatures have sought to protect the 
laboring classes on this side of the Atlantic, would find their 
ideas considerably clarified by a perusal of the opinions which 
their English brethren have rendered in regard to a statute of the 
same character. Such a study would, unless we are much mis- 
taken, convince them that a great deal can be said in support of 
the view that our constitutions cannot possibly have been de- 
signed to prevent the legislatures from doing en bloc what the 
courts are every day doing in detail. 

The conclusion of the whole matter, therefore, seems to be 
that the courts which have thus taken upon themselves to annul 
these statutes have been guilty of a gross usurpation of author- 
ity, inasmuch as they have restrained the exercise of the police 
power in cases to which no constitutional prohibition can, in any 
reasonable view, be deemed applicable. Nor is this all. They 
have gone out of their way to seek a support for their argu- 
ments in the doctrines of political economy, which is not merely 
devoid of that certainty which alone justifies the recognition of a 
science by the law, but is also open to the serious objection that 
it is distrusted and disliked by the very classes for whose protec- 
tion these statutes were designed. This attempt to ingraft its 
teachings upon the body of our constitutional law can scarcely 
fail to strengthen the impression which is already widely preva- 
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lent among working men, that the courts are a mere strong- 
hold of capital —an unfortunate result, which is certainly not 
rendered the less probable by the unfortunate fact that some of 
the judges, carried away perhaps by their enthusiasm for their 
new propaganda, have forgotten the usual cue, ‘* to assume a 
virtue, if they have it not,” and make little or no pretense of 
impartiality. 
C. B. Lasatrt. 
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THE NEW FRENCH LAW ON DIVORCE.! 


Il. Causes or Divorce. 


A novelty, at least for France and the greatest part of Europe, 
has been introduced in the act of 1884. The language held in 
1836 by the Massachusetts judge? seems to have found favor 
with the French legislators of 1884. 

Married parties have not to stand upon unequal grounds, so 
that the husband should have different rights and lighter duties 
than the wife. Before 1816, according to the enactments of the 
Code Civil, a wife could not sue for divorce on the ground of her 
husband’s adultery, if not coupled with some other grave 
offense. To constitute in itself a cause of divorce, adultery 
must be coupled with the aggravating circumstances of the con- 
cubine residing in the matrimonial residence, which, in fact, is 
considered by French law as a misdemeanor and punished by 
fine and even by prison. 

The new law, in re-establishing divorce, has done away with 
the difference in this respect between husband and wife, impos- 
ing the same duties upon the former without any favor what- 
ever. Therefore, 


§ 1. The first cause is, for both parties, adultery. (Art. 
230.) 

§ 2. The second one, attempt of murder, a crime which is cov- 
ered under the mild term of ‘‘ excés grave.”’ (Art. 231.) 

§ 3. The third one, cruelty. (Art. 231.) 

§ 4. The fourth one, grave offenses. (Art. 231.) 

These two last named causes are left to the discretion of the 
judges, and depend entirely on circumstances, education, social 
standing of the parties, etc.; the highest court (Cour de Cassa- 
tion de France) finally adopted this view Jn ve De Lambertye vw. 


1 See 27 Am. Law Rev., p. 1. 2 See 27 Am. Law Rev., p. 7. 
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De Lambertye, June 2d, 1890.1 Willful desertion is often con- 
sidered a grave offense, sufficient to petition for divorce. 

§ 5. The fifth one, is the sentence inflicted upon one of the 
parties to a corporal and infamous penalty (peine affictive et 
infamante ). 

According to Article 6 of the Code Penal, the peines afflictives 
et infamantes are the following sentences: to 

(1) Death. 

(2) Penal servitude for life. 

(3) Deportation. 

(4) Penal servitude for a limited number of years. 

(5) Detention and confinement. 


III. or Laws. 


§ 1. General Principle. — The legal capacity of an American 
citizen being different from the legal capacity of a Frenchman, 
a conflict of laws unavoidably arises.? 

The right of and causes for divorce of a foreigner residing in 
France are ruled by the laws of his own country, and not by the 
laws of his actual domicile. 

Article 3 of the Code Civil states: ‘* The laws concerning the 
status and capacity of persons govern Frenchmen, even though 
residing in foreign countries.’? By deduction, we find that a 
silent revolution has been wrought by article 3, and that, as the 
status and capacity of Frenchmen, ‘‘ even though residing in for- 
eign countries,’’ are to be determined by French law, so by 
analogy, the status and capacity of foreigners, whether they 
have established a domicile in France with the authorization of 
the president of the republic or not, is to be determined by the 
law of their political country. This principle is no longer 
questioned by French jurists and judges. 

§ 2. Illustrations.— 1. For instance D. and M. are Spaniards, 
domiciled and married in Paris. Apart from the question of 
competency hereabove explained, the parties cannot be divorced 
by a French court, for divorce, regulated by the law which gov- 


1 Receuil périodique de Dalloz, 1891, 2 See 23 Am. Law Rev. p. 775 (Mar- 
1, 299, 300. riage in Private International Law). 
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erns the status of a person, is, in this instance, ruled by the 

Spanish law, to which divorce is unknown, and by which it is 

even so strictly prohibited that no Spanish judge would recog. 

nize, on any account, the divorce of Spanish subjects pronounced * 
by a foreign court. 

2. Again, D. and M. are English parties, married in Paris, 
where D., the husband, had acquired a domicile légal by the 
authority of President Carnot. D. sues for divorce before the 
Tribunal de la Seine on the ground of his wife’s adultery. 

Now, firstly, the French court is itself competent to exercise 
jurisdiction over the case, since D has a domicile légal in France.) 

But, would the English courts recognize the right of French 
judges to effect such a change of status as a decree of divorce 
by them would naturally cause? 

The doctrine that status depends upon the law of a person’s 
domicile supplies the answer and suggests the conclusion that 
jurisdiction in matters of divorce belongs to the courts of the 
country where the parties are domiciled, and, in general, to these 
courts only; or, in other words, the right to divorce depends upon 
the law of the domicile of the parties at the time of the divorce.’ 

The law of a foreigner’s country, his national law, in fact, 
may become, in some cases, the French domicile law; for, if he 
is domiciled in France, whenever his national law refers to the 
law of domicile, it becomes the French law. 

No difficulty will arise on account of the reasons on which the 
petition is founded, for, in the Eng!ish as well as in the French 
courts, the wife’s adultery is a valid cause of petition for 
divorce. 

§ 3. Complicated Cases.— The American doctrine appears to 
be the following: Jurisdiction to grant divorces is, in all cases, 
statutory, and no court, though having jurisdiction of the parties, 
can grant the decree of divorce exeept for causes provided by 
the statute under which they act.’ 

The French doctrine is entirely different, nationality being the 


1 See ante, p. 13. of Divorce, 16 The Law Magazine and 
2 Wilson v. Wilson, L.R.2 P.&D. Review (Nov., 1891), p. 69. 

435, 442, judgment of Lord Penzance; 3 Jas. M. Kerr, Foreign 

see H. Monnier, Private Internat. Law 22 Am. Law Rev. (1888), p. 565. 
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criterion. Therefore, the French judge must inquire: (1) 
Whether the cause on which the bill is based is provided for by 
the national law of the parties; (2) and is not in opposition to 
the principles of the ordre public international, as this term is 
understood by French jurists.! 

The Belgian doctrine being the same as the French one, we 
give an illustration of this principle which occurred in our own 
practice in Brussels. 

D., a Britisher residing in Brussels, was married to M., a 
German lady by descent, but who, at the age of 21, chose to 
become a Belgian. The marriage took place at the British 
Embassy in Brussels, according to Stat. 12 and 13 Vict., 6 c. 68, 
and the parties continued to live in Brussels. Later D. acquired 
some doubts about the validity of his marriage, which had been 
celebrated in opposition to Belgian laws, and which, in fact, 
according to those laws, had no legal effect whatever, although, 
on the other hand, valid in England. Whether, since the new 
Belgian act of Mai 20th, 1882, such marriage would be held valid 
by the Belgian courts, is a question requiring great consideration, 
and is, as yet, undecided.? To make certain, however, the parties 
went once more through the ceremonies of marriage, strictly 
following every prescription of the Belgian law. 

A few years afterwards, M., the wife, filed a petition for 
divorce on the grounds of grave cruelty and offenses. 

The following were the principal points of defense set forth 
by D.: He denied, 

(1) The jurisdiction of the Belgian courts in the matter. 

(2) Also their right to dissolve an English marriage, since a 
marriage celebrated in the British Embassy, being made on 
British soil, was valid everywhere, and that therefore, the second 
ceremony was of no meaning whatever. 

(3) At least (he denied) the right of Belgian courts to dis- 
solve an English marriage or even a marriage celebrated in Bel- 


1A, Weiss, Traité élémentaire de 2 We have discussed this point in 

droit internat. privé, p. 540 (2d. edit.); our Commentaire de la loi du. 20 Mai, 

for the meaning of this term, see 1882, sur le mariage de Belges en pays 

Journal de dr. int. prive, 1889, p. 5, étranger, Sect. 3, ch. IV; Revue de 

207. droit Belge, 1888, p. 463; Revue de 
Groit internat. privé, 1888, p. 278. 
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gium by a Britisher, for a cause for which a divorce could not 
be obtained in England. 

(4) He pleaded that the act,' entitled a wife to a decree of 
divorce on the ground of adultery coupled with incest; ¢. e.,” 
adultery within the prohibited degree of consanguinty or affinity, 
as set forth in the book of Common Prayer, including illegiti- 
mate as well as legitimate relations and connections; bigamy 
with adultery, or rape, or sodomy, or bestiality, or adultery 
coupled with such cruelty as, without adultery, would have 
entitled her to a divorce a mensa et thoro; adultery coupled with 
desertion, without reasonable cause, for two years or upwards. 

In the petition, no charge of adultery was made against the 
husband, but simply one of ‘* grave offenses and cruelty,’’ which, 
in England, of itself, would only have entitled the wife toa 
decree for separation, or @ mensa et thoro. 

What is called an English marriage cannot be dissolved by a 
foreign decree for any cause for which it would not be dissoluble 
in England. 

The Tribunal de Premieré Instance of Brussels held: ? (1) 
That at the time of his marriage, defendant was residing in 
Belgium for many years, and that after his marriage, he was 
registered in the ** Livre de la Population’’ as settled in the 
country with his wife and family; that, in fact, his domicile was 
a Belgium one, as he retained in England no residence, nor any 
interest whatever. 

Therefore, a domicile of choice having been acquired in Bel- 
gium, the Belgian courts had jurisdiction in the matter. 

The court further held: (2) That the marriage celebrated at 
the Embassy, although in conformity with the prescriptions of 
Act 12 and 13 Vict.,* was null and void according to Belgian law, 
since the privilege of ex-territoriality extended only to cases 
where both parties are subjects of the ambassador’s sovereign. 

Consequently, the court held that there was no English mar- 
riage in question, but only a Belgian marriage, subsequently cele- 
brated according to the formalities required by the Belgian law. 


1 (1857) 20 and 21 Vict., ch. 85, § 27. quart, Le Statut Personnel, I, p. 204; 
2 Scheler v. Bigwood, Pasicrisie II, p. 145. 


Belge, 1881, III, p. 94; Dicey et Stoc- 3 Ch. 68, 
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The court held: (3) That according to English common law, 
causes for divorce are ruled by the law of the domicile of the 
husband at the commencement of the proceedings; and that, in 
this case, they would, as defendant D.’s domicile was a Belgian 
one, be ruled by Belgian law. The divorce was granted. 

This judgment, brought before the Court of Appeal, was con- 
firmed in every point.! 


Emme Srocaquarrt, 
Avocat 4 la Cour d’ Appel. 


BRUSSELS, BELGIUM. 


114 Mai, 1881, Pasicrisie Belge, 1881, II, p. 263; Belgique Judiciaire, 1881, 
p. 758. 
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NOTES. 


GUBERNATORIAL PattosopHers. — South Carolina, as well as Illinois, 
has a philosopher for a governor, except that the governor of the former 
State is a native, while the governor of the latter is a foreign exotic, 

Governor Tillman, of South Carolina, advocates a stay law to prevent 
’ the collection of debts by legal process in that State. Possibly the 
passage of such a law would relieve his excellency of personal embar- 
rassment. 


Is Procresstve Evcure Gampiinc? — Judge Moone, of the Circuit 
Court of Tennessee, sitting at Chattanooga, has recently charged the 
grand jury to indict the progressive euchre players as gamblers. He 
instructed the jury to indict both those who enjoyed the distinction of 
winning the first prize, and those who came out with the ‘‘ booby.” 
It should seem that there is too much ozone in the mountain air of 
East Tennessee. 


Tue Carswe.tt Law Catatocue.— We do not generally refer to law 
catalogues, lest we should incur the imputation of using our pages for 
the purpose of advertising the wares of publishers and booksellers. 
But we have seldom picked up a more interesting catalogue than that 
of the Carswell Company, of Toronto, Ontario. It is rich in books on 
the English, Scotch, American, and Canadian law; and the prices 
seem to be on the whole remarkably low. 


Lone Vacations.— A French advocate in Le Petit Journal complains 
that he has had an appeal pending for two years and that it has been 
further postponed by the fact that the judges have taken the usual long 
vacation. This vacation is said to be even longer than the English 
long vacation, —that is to say, it lasts more than two months. The - 
advocate wants to abolish !ong vacations, and to make judges and 
officials take their holidays in rotation, all the year around. ‘The Lon- 
don Law Journal inquires how this would suit the members of the bar, 
and whether the arrangement could be extended to them. 
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Tue NumBer or States IN THE AMERICAN Unton.— The venerable 
David Dudley Field might be pardoned for the slip in the paper pub- 
lished in our last issue, in which he spoke of the forty-two States in the 
American Union; but his distinguished, though less venerable friend, 
Irving Browne, can hardly be pardoned for speaking, in his ‘‘ American 
Notes”? in the London Law Journal for September 30, of the ‘‘ forty 
States.”’ Perhaps he intentionally omitted four of them. It must be 
confessed, however, that it is somewhat bewildering to keep track of 
the number of States and Territories in the American Union. As the 
little Soudanese prince said to the American lady, when asked how 
many brothers he had, — ‘‘ They are like mice ; who can count them?’ 


Tue American Consutar Reports.—A publication which ought to 
attract wide attention consists of the reports of our foreign consuls 
upon the laws, institutions, habits, customs, movements in trade, etc., 
of the cities and countries to which they are accredited. Many of 
these reports contain curious items of information, which illustrate the 
truth that every nation can learn something of every other. In one of 
them we find a description by Mr. Monaghan, our consul at Chemnitz, 
Germany, of eating houses which are maintained for the bene‘St of the 
laboring classes by many cities in that country. He describes the 
cleanliness, the goodness of the food, and withal the cheapness ; and 
concludes a very graphic description with the following words :— 

These dinners cost never more than 10 cents. They do away with the death 


and dyspepsia-dealing dinner pail. They blot out the shame of begging. They 
are nutritious and wholesome. Besides, they are self-supporting. 


Sam’. or Posen. —Our esteemed contemporary, the Albany Law 
Journal, is pleased to hear that the actor, M. B. Curtis, more popu- 
larly known as Sam’! of Posen, has been at last acquitted of the murder 
of policeman Grant, of San Francisco. That journal says that the actor 
has endured three trials and has spent in his experience about $50,000. 
We add, that it appears from investigations now taking place in one of 
the courts of San Francisco, that a considerable amount of this $50,000 
was spent in the polite office of jury-fizing, which seems to be a part of 
the regular procedure of the Superior Courts of San Francisco. At the 
time of this writing, two professional jury-fixers are under bail, one of 
them a senator of the State of California, for the part which they took 
in the disbursement of this $50,000. We shall probably know more 
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about what became of this money before the investigationends. In the 
meantime, so far as we have been able to learn, there has never been 
any substantial doubt on the part of the people of San Francisco that 
the actor killed the policeman. 


Gore To CHINA WHEN THE STATE oF Montana Gets THROUGH WITH 
Him. — The New York World says: — 


Ah Wing ought to have a law office in Center street. He could *‘ give points” 
to any of the lawyers there. Ah Wing is sojourning, at present, in the Montana 
State prison under the disabilities of a life sentence imposed by a State court. 
Naturally he has not registered, as required by the Geary law. He now maip- 
tains that the United States statute is paramount law, and that in accordance 
with its provisions he must be taken out of the Montana State prison and 
deported to China for his failure to register. He has employed a lawyer to 
prosecute him for his violation of the Geary statute, and if his legal point is 
well taken, he will have accomplished the most ingenious release from a penal 
sentence that is anywhere recorded. 


This reminds us of the requisition that was made by the Federal 
authorities upon the authorities of the State of Virginia for the surrender 
of John Brown at the time of his fiasco at the arsenal of the United 
States at Harper’s Ferry, Virginia, which he used as an arsenal for a 
supply of implements of war, and also as a fortification for defensive 
purposes. Governor Wise responded that the United States would be 
perfectly welcome to him when the State of Virginia got through with 
him. That will probably be the response which the authorities will 
make to the application of Ah Wing. 


Aw Encusnh Bar Association. — They are really organizing bar 
associations in England. A late number of the Law Times (London) 
calls attention to the healthy influence upon public opinion exerted by 
those bodies in the United States, in the following language : — 


The important part which bar associations may play as critics and reform- 
ers of the law is strikingiy shown by reference to a topic which is attracting 
much attention in America. This is as to the liability of an organizer, or, as 
we say in England, a promoter of a company, or, to use the American phrase, 
a corporation, for its acts. The particular point discussed under this title has 
not had much notice here; but in America, as will be seen, lawyers have become 
aware of a considerable danger to the community which it involves, and have 
set themselves not only to warn, but to suggest remedies. A similar service 
could not be rendered by English lawyers for want of the public organ of a bar 
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association. We have noticed the utterances of two bar associations in connec- 
tion with this subject —the first, of the Illinois State Bar Association; the 
second, of the Texas Bar Association. They are quite independent of each 
other, aud exemplify how automatically, as it were, a well organized, healthy 
and public-spirited association of the legal profession registers the matters 
which arise of public interest and importance, and sets itself the problem of 
averting public dangers so far as they spring up in the province of 
law. * * * We hope before long we may have an English bar association 
occupying itself with similar serious questions. 


Both of the utterances above referred to are found in the May-June 
number of the American Law Review.! 


Tue RetrreMent oF Lorp Hannen. — Lord Hannen, who lately 
retired from the judicial office, was appointed a judge in 1868. In 1872, 
he became president of the Probate and Divorce court, succeeding Lord 
Penzance ; and in 1890 he became a Lord of Appeal in Ordinary. He 
presided, with acceptable ability and impartiality, over the special com- 
mission to investigate the charges which the Times newspaper brought 
against the late Mr. Parnell; and he was the chief arbitrator of Great 
Britain in the Behring Sea case, lately concluded at Paris. He will be 
remembered by the general public chiefly for his connection with this 
tribunal ; but, to the minds of the legal profession, his fame as a lawyer 
rests chiefly upon his judgment in matrimonial and divorce causes. 
Lord Justice Bowen, of the Court of Appeal, has been raised to the 
ottice of Lord of Appeal, in the place of Lord Hannen, and Sir Horace 
Davey, Q. C., has been appointed to the place thereby made vacant in 
the Court of Appeal. Americans probably know that the lords of 
appeal are members of the judicial branch of the House of Lords. The 
Law Journal (London) alludes to the retirement of Lord Hannen in 
the most eulogistic terms. It says that ‘‘ the country has lost the ser- 
vices of a judge with special claims upon its gratitude.’’ It alludes to 
the never failing dignity with which he presided over the Parnell com- 
mission and with which he acted as arbitrator in the Behring Sea dis- 
pute, as merely an illustration of the manner in which he performed his 
ordinary judicial duties. 


A JupictaL Portrait GALLERY. — One of the most unique publica- 
tions which has lately come to our attention consists of two large 


1 27 Am. L. Rev, 321, 361. 
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collections of engravings of the portraits of 144 English, American and 
Canadian judges and lawyers of distinction,from the days of Littleton and 
Coke down to our own times. The engravings are wonderfully life-like 
and expressive. They are ranged across two heavy sheets of the best - 
plate paper, in rows resembling ordinary card photographs, placed side 
by side, with a little overlapping here and there for artistic effect. Each 
sheet is thirty inches wide and twenty inches in height, exclusive of 
press work and margins. The portraits are arranged alphabetically, so 
that the face of any judge or lawyer included in the collection may 
readily be found. Each sheet contains seventy-two portraits. Nothing 
which we could imagine would be a more attractive ornament for a 
lawyer's office or a judge’s chambers. For this work the profession are 
indebted to the pains and enterprise of Gilbert J. Clark, Esq., a member 
of the bar of Kansas City, who is the manager of the corporation which 
has borne the expense of the publication, —The Lawyer’s International 
Publishing Company of that city. Accompanying this work is a small 
volume, consisting of very brief sketches — about 250 words each,— of 
the judges and lawyers whose portraits are thus given. The price of 
the ‘*‘ De Luxe’”’ edition, delivered, is $15; but there is a popular edition 
not so expensively gotten up, in which the portraits are printed in the 
form of ovals, instead of square cards arranged chronologically, but 
otherwise of the same size and character as the ‘‘ De Luxe ”’ edition, 
which is sold for $7.50. A copy of the biographical sketches will be 
sent, when published, to each subscriber. 


Mr. Justice BLATCHFORD AND HIs Successor.— The vacancy caused 
by the death of Mr. Justice Blatchford naturally set the legal quid- 
nunes to speculating upon the subject of his successor, and some of 
the politicians also did some useless thinking about it. It may be 
stated, in this connection, that New York has had five representatives 
on the Supreme Bench of the United States, none of whom succeeded 
in making any considerable mark upon the jurisprudence of our coun- 
try. The first was John Jay, appointed in 1789; he resigned the office 
in 1794, to take the office of envoy extraordinary to England. He was 
re-appointed chief justice in 1800, but declined the honor. The next 
was Brockholst Livingston, appointed in 1806. He served until his 
death in 1823. He was succeeded by Smith Thompson, also of New 
York, who served from 1823 until his death in 1843. Long as their 
terms of service were, neither of these judges succeeded in leaving any 
particular trace upon American jurisprudence. We believe the number 
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of lawyers is small who have in their minds any distinct impression of 
any particular opinion written by any one of them, unless on a subject 
into which their professional labors may have lately drawn them. 
Samuel Nelson, by far the most distinguished, was appointed from 
New York to that bench in 1845 and served until 1872, when he retired 
under the act of Congress allowing judges serving ten years and reach- 
ing the age of 70, to retire on full pay. He died a year or two after- 
wards. He had been chief justice of the former Supreme Court of 
New York, and his judicial labors aggregated a period of nearly fifty 
years. In point of learning and capacity to write a good opinion, Mr. 
Justice Nelson was perhaps above the average of judges of that court; 
but it would be too much to say that he was the equal of Marshall, of 
Miller, or of Bradley. His successor was Ward Hunt, who had served 
as a judge of the Court of Appeals of New York. Mr. Justice Hunt 
was stricken with paralysis while on the Supreme Court bench of the 
United States, and before he had filled out the conditions of service 
which would have enabled him to retire on full pay, under the act of 
Congress. A special act of Congress was therefore passed, under which 
he retired on full pay. His opinions were not characterized by any 
great strength. They were about the average, and were frequently 
made up, to a considerable extent, of citations of the decisions in New 
York, with which he was most familiar. He was succeeded by Samuel 
Blatchford, also of New York, who had successfully held the office of 
judge of the United States District Court for the Southern District of 
New York, and of circuit judge of the United States for the second circuit. 
He had also reported the decisions known as Blatchford’s Circuit Court 
Reports. It is no great disparagement of him to say that he was prob- 
ably a better reporter than judge. The eulogies which have been be- 
stowed upon him since his death have altogether outrun his merits. He 
was not a logician. The conclusions in some of his opinions are abso- 
lute, when compared with his statements, non sequiturs. Upon the 
premises stated by him in the decision in the Minnesota milk cases, the 
decision of the court obviously should have been exactly the other way. 
He fired away at the reasoning of the judges of the Supreme Court of 
Minnesota and not at their judgment. With their reasoning he had 
nothing to do, but all that he had to do was with their judgment; and 
their judgment was manifestly correct, upon the premises stated by him 
in his elaborate reportorial way. He was, however, very thoroughly 
versed in the system of admiralty, and his opinions on questions of 
admiralty law are a valuable contribution to our Federal jurisprudence. 
The president selected William B. Hornblower, of New York, to be 
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the successor of Mr. Justice Blatchford, but the Senate adjourned with. 
out acting upon the nomination. ‘This will render necessary a renewal 
of the nomination when the Senate again convenes. The nomination 
excited some surprise owing to the fact that the nominee is still a young: 
man — only forty-two. He is said to be, with four exceptions, the 
youngest man ever appointed to that office. ‘The most notable of these 
four exceptions were those of Bushrod Washington and Joseph Story, 
the latter having been appointed at the age of thirty-two. The surprise 
is increased from the fact that the present appointee has not achieved 
distinction in any public walk of life, but has been merely a successful 
practitioner and advocate in New York City; and it is perhaps further 
increased when it is considered that, in order to make the appointment, 
many men within the second Federal circuit, who have achieved distine- 
tion on the Federal and State bench, have been passed by. The reply 
to this is that Mr. Cleveland, being himself a member of the New York 
bar, does not need advice in the matter of making such an appointment, 
To this it may be responded that he would not take advice if it were 
offered. Like General Grant, he is in the habit of doing as he pleases, 
with very little regard for the opinions of others. In this case, however, 
it is not clear that he has not made one of the best possible appoint- 
ments. There are two sides to the question of an appointment to the 
Supreme Bench of the United States. One side of the question is that 
the appointee ought to be a judge, who has already proved himself to 
be possessed of judicial qualities of the first rank ; and that so great and 
high an office ought to be kept as a reward for judicial distinction in 
other courts, and especially as an incentive to the judges of the inferior 
Federal courts to worthy conduct in their offices. The other side is 
that judges, after long experience on the bench, acquire a certain fixed 
line of judicial bias, and that it is better to recruit even the highest court 
in the country from younger and more plastic minds taken from the 
active work of the present day. The latter argument is expressed in 
the terse statement that the court needs new blood ; that old judges get 
out of touch with the age in which they live, and that they need repre- 
sentatives of that age in the consultation room with them. Outside of 
these considerations, the present appointee, from all that is known of him, 
gives every promise of possessing the material of a first-class judge. He 
is of good ancestry and family connections. His great-grandfather was 
one of the signers of the Declaration of Independence. His grandfather 
was chief justice of New Jersey. His father was a clergymar who had 
studied law. He is a nephew of the late Justice Bradley, and also of 
the late United States Circuit Judgg, Woodruff. It may therefore be 
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said, in a sense, that he comes of a family of judges. He was gradu- 
ated at Princeton University, in the class of 1873. He studied law at 
the law school of Columbia College, in the city of New York, and was 
admitted to the bar of that city inthe year 1875. It thus appears that, 
at the date of his appointment, he has been but eighteen years at the 
bar. If this is thought to be too short a span of legal experience 
to qualify one for so great a judicial office, it may be recalled 
that Justice Miller had been but fifteen years at the bar when 
he was appointed to a seat on the same bench. In regard to 
his qualities as a lawyer, it is said that the present appointee, 
after being admitted to the bar, entered the law office of 
€arter & Eaton, as a clerk, but that he became a partner two years 
later. It was also stated that the senior members of the firm had a 
distaste for the warfare of the courts and delegated to their young 
partner, then but twenty-six years of age, the splendid and popular work 
of the advocate. He took full advantage of this opportunity, and 
attained such distinction at the bar that, at the time of his appointment, 
he was at the head of one of the most prosperous law firms of the city 
of New York, the firm of Hornblower, Byrne and Tayler. It has been 
objected to him that he is a ‘‘ corporation lawyer.’’ In a certain sense 
he is perhaps more of a corporation lawyer than many other lawyers. 
He had among his clients the New York Central Railway Company, the 
New York Life Insurance Company, and the New York Security and 
Trust Company. We remember having heard a distinguished lawyer, 
lately deceased, make the statement that ‘‘ whichever party comes into 
power, the corporations will make the appointments to the Federal 
bench ;’’ and the author of this statement was not a member of the 
populist party, and he had been for years the counselor of a railroad 
company. He had seriously acquired the belief, which is no doubt in 
part true, that whenever a vacancy occurs on the Federal bench, men 
interested in corporations exert strong influence to secure particular 
appointees to fill the same. This is not only natural, but it is 
unavoidable in a country where more than half the total wealth is rep- 
resented by corporate shares, and where this species of wealth is con- 
centrated in a few hands much more largely than other property. But 
the objection, as a qualification for such an appointment, that the 
appointee has been the counsel of corporations, is trifling. It would be 
difficult — almost impossible,— to secure the appointment of a competent 
lawyer who has not been largely concerned as counsel for corporate 
interests. If Mr. Hornblower, when he goes on the bench, can educate 
himself out of the habit of thinking on the corporate side of the questions 
which come before him as a judge,— and we believe he can,— the 
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knowledge acquired by him as a ‘‘ corporation lawyer,’’ will not be a 
disqualification, but will form one of the most essential qualifications 
for the great office which he will be called upon to fill. But if he con- 


tinues, as some judges have done, to imagine himself as writing opinions ~ 


at the request of a board of directors of a corporation, he will commit 
some of the failures which are justly ascribed to some of his predeces- 
sors. It is beyond ail question that some of the Federal judges regard 
the Federal judiciary as the peculiarly constituted guardian under the 
Federal constitution, of corporate rights and privileges, and as having 
few other functions to perform. Those rights and privileges ought to 
be sedulously guarded. Corporations are merely collections of men, 
and it is just as wrong morally to strike down and destroy their vested 
rights, as it is to strike down and destroy the vested rights of individ- 
uals. But judges should do some of their thinking on the side of the 
great segregated public, who are destitute of concentrated wealth, and 
who are hence unable to come before them in the persons of the most 
cultivated lawyers and splendid advocates. 


The only public position hitherto held by Mr. Hornblower was that 


of a member of -a commission created by the State of New York, in 
1890, to propose amendments to the State constitution relating to the 
judiciary. We conclude by saying that all that has been written on 
the subject of this appointment has been distinctly in favor of the 
appointee, with the qualification that the propriety of taking so young a 
man from the bar and appointing him to so great an office, in a circuit 
where there must have been many older and more distinguished judges 
and lawyers, is subject to more or less criticism. But there is hardly 
any doubt that he will fill the office worthily, and will develop into a 
strong judge. The newspapers of the Pacific coast charge that he has 
been selected with a view to his peculiar opinions in opposition to the 
Geary law for the expulsion of the Chinese. This we believe to be 
purely the imagination of irresponsible newspaper writers. No doubt 
Mr. Hornblower has been attracted somewhat by the public discussions 
of that question, and has acquired some views upon it, as most lawyers 
have; but the idea that, if the question should again come before the 
Supreme Court of the United States, as is now extremely unlikely, he 
will fail to approach it with that state of mental receptivity which 
becomes a judge, is contrary to all that has been written about his 
character. 

It is to be regretted that the Senate adjourned without acting upon 
the nomination of Mr. Hornblower, which is equivalent to a rejection. 
While the Senate adjourned with a good many other nominations pend- 
ing, there is ground for the suspicion that its failure to act upon so 
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important a nomination was due to the opposition of Senator Hill. Mr. 
Hornblower was active in the so-called ‘‘ Anti-Snap’’ movement in New 
York, by which Senator Hill, long before the proper time for taking 
such action, got together a State convention of his partisans and elected 
delegates to a forthcoming Democratic National Convention, and in- 
structed them to cast their votes solely for him (Hill). The proceeding 
was so shameful, in essence and in detail, that it aroused the opposition 
of a large number of honest men in the Democratic party of New York, 
and Mr. Hornblower was one of them; and it can safely be said that 
all that he did in connection with that movement is distinctly in his favor, 
Mr. Cleveland will, no doubt, again send his name to the Senate when 
it meets, and he will be confirmed notwithstanding the opposition of 
the small-minded politician and his smaller-minded satellite, who mis- 
represent the great State of New York in the Senate of the United 
States. 


More Azsovut Law Scnoors.—The law school of the Northwestern 
University, which holds its classes and lectures at number 40 Dearborn 
street, Chicago, is one of the few law schools which employ the con. 
stant labor of four resident professors, — men who devote their entire 
time to the law school and do nothing else— who neither occupy seats 
on the judicial bench, nor practice law in the courts. Their names are 
Nathan Abbott, Professor of Real Property, Wills, Domestic Relations, 
Commercial Paper, and Equity ; Edward Avery Harriman, Professor of 
Agency, Partnership, Corporations and Contracts; John Henry Wig- 
more, Secretary of the Faculty, late a professor of law in the University 
of Tokyo, Japan, and a frequent contributor to the American Law 
Review, — Professor of Elementary Law, Torts, Evidence, and Com- 
mon Law Pleading; and Blewett Lee, Professor of Personal Property, 
Sales, Crimes, and Equity Pleading. These are all young and capable 
men, who keep abreast of the times, —for there are fashions in the 
law as well as in everything else, — and who pull hard together in the 
harness. In addition to this there are ten professors and regular 
lecturers who devote a portion of their time to the work of the law 
school, and in the list are several distinguished names. We doubt 
whether any law school in the country it better equipped for the all- 
round work which such an institution is expected to accom- 
plish. - - - - Harvard University has passed a decree that, 
after the year 1895-6 only students who have taken the degree of B. 
A. at some reputable college or its equivalent, can enter its school of 
law. If it will guarantee that all who have taken the degree of B. A. 
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at some reputable college possess sufficient brains to become lawyers, 
it will place the profession under a lasting obligation to it. - oe 
We have received the catalogue of the law school of King’s College, 
which is situated at St. John’s, New Brunswick. ‘This law school hag 
a faculty of no less than twenty-four members, half of whom are judges 
and other judicial officers. The fact that the judges and the attorney- 
general and the solicitor-general of the Province have united their 
efforts with those of other learned gentlemen in the cause of legal 
education, is very creditable to them. The course of study is substan- 
tially three years, — at least we so infer from the statement that ‘‘ the 
candidate will be required to pass three examinations, separated by 
intervals of not less than a year, to be called the first, second and final 
examinations in law.’’ We notice one or two things that have a 
decided flavor of the great country from which the Canadians and the 
Americans have, in common, derived their institutions and laws. The 
Academical year consists of two terms, the ‘‘ Michaelmas term ’’ and 
the,‘‘ Hilary term;’’ and bachelors of civil law are entitled to wear 
gowns and hoods. The gowns are of black silk and the hoods of blue 
silk, trimmed with white fur. We hope they do not hear at St. Johns 
the uocturnal cry of ‘* gown, gown! town, town!’’ as they used to at 
Oxford, if we may trust to the historical accuracy of Mr. Hughes in 
his ** Tom Brown at Oxford.’’ St. Johns is a beautiful city, on the 
bay of Fundy, where the tide rises about forty feet, without making any 
great effort either. In that bay, according to the geographies of our 
youth, the tide used to rise as high as sixty-nine feet, sweeping off 
whole herds of cattle, but omitting.to sweep off the liar that invented 
the story and the fool that first believed it and gave it circulation. 
The people of New Brunswick are very much like those of New En- 
gland. More than one hundred years of separation have scarcely 
changed their peculiarities of speech; and many of them speak the 
mother tongue with the very accent employed by the Yankee across 
the boundary in Maine; so that, in conversing with them, it is hard to 
bring one’s self to the realization that they are subjects of her Britian- 
nic Majesty. A better people does not exist on the face of the earth. 


Tue Texas Bar Assoctation. —The Texas Bar Association held its 
twelfth annual meeting at Galveston, on July 27th and 28th, under the 
presidency of Hon. Thomas H. Franklin, of San Antonio. A notable 
feature of the meeting was the address of the president on ‘‘ Judicial 
Centralization,”’ extracts from which we intend to publish hereafter. 
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Mr. Franklin was loudly applauded at the close of his address. Papers 
were read by Judge H. Teichmueller of LaGrange on homestead laws, 
and by Judge Reese of Hempstead on criminal law and practice. Richard 
Morgan of Dallas read an elaborate paper on receivers and receiver- 
ships. The election of officers was then held, resulting in the election 
of S. C. Paddleford of Cleburn, president; Thomas H. Franklin of San 
Antonio, vice-president; the re-election of Charles S. Morse of Austin 
as secretary and W. D. Williams of Fort Worth as treasurer. It was 
resolved to hold the next annual meeting at Galveston, on the last Wed- 
nesday of July, 1894. The members enjoyed a pleasant sail on the bay 
on the second afternoon of their session, and were regaled by a grand 
banquet at night at the Beach Hotel. 


Sm Horace Davey, Q. C.—Sir Horace Davey Q. C., has been 
appointed to be a lord justice of the English Court of Appeal, in the 
place of Lord Justice Bowen. The Law Gazette says of him: — 


The new judge, Sir Horace Davey, is happy in many things —in his great 
reputation, in his wealth, in his surroundings and in his home. is house isin 
Brook-street — if we mistake not, Sir Horace bought it of Mr. and Mrs. Seymour 
Hughes; and there the Lord Justice is never so proud as when showing his fine 
collection of Burne-Joneses and Wattses. Sir Horace is, in fact, a keen con- 
noisseur, and his fine sense of the harmonious is highly esteemed by the artistic 
world. He has had a big income—perhaps he has not for years earned less 
than £25,000 a year, and last year his income was put down at £30,000; but he 
has spentitadmirably. ‘I believe, Sir Horace,’’ once said a Canadian solicitor 
who had come over to prosecute an appeal to the Privy Council, ‘‘ you have 
convinced everybody in the court except — yourself.’’ That indicates the legal 
power of the man. 


APPEALS BY THE STATE IN CrrutnaL Cases. — The Code of Criminal 
Procedure of Iowa, after providing that the mode of reviewing, in the 
Supreme Court, any judgment, action or decision in the District Court 
in criminal cases, shall be by appeal,! proceeds further as follows: 
“ Either the defendant or the State make take an appeal.’’? Does 
this give an appeal to the State in case the prisoner is acquitted by the 
verdict of a jury? Or is it restrained to such a case as where an’in- 
dictment is quashed for insufficiency, and the State desires to obtain 
‘a decision upon the question whether it is sufficient, and procures an 
appeal to that end,—the prisoner not having been in jeopardy in a techni- 
calsense? Appeals from judgments quashing indictments are permitted 


1 McClain Ann. Cod. Iowa, § 5905. 2 Ibid., § 5906. 
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under the Code of Criminal Procedure of Missouri, and under those of 
other States. Wil! some of our learned readers in Iowa inform ug 
whether the anomalous difference of procedure exists in that State 
which would be indicated by the unqualified reading of section 5906 above 
quoted? Or is it restrained by constitutional provision, such as exists 
in other States, to the effect that no person shall be put twice in jeop- 
ardy of life or limb for the same offense? In a case decided by the 
Supreme Court of Iowa in 1891, the defendant was indicted and tried 
for the crime of seduction. The jury returned a verdict of ‘ not 
guilty’’ and the defendant was discharged; the State appealed, and 
the judgment was reversed; and, although the opinion does not so- 
conclude, it must be assumed that a new trial was ordered.! 


Tue Lecat History or American Sttver Comace. — The Collector, 
published at Detroit, gives the following summary history of the legis- 
lation of the United States relating to the coinage of silver : — 


In 1792 the new congress established the mint in Philadelphia, and at the 
same time provided for gold, silver and copper coins, assiguing them names, 
fixing the quantity and fineness of metal that they should contain. The same 
act made the gold and silver coins a legal tender in all sums. Congress in the 
same year declared that a gold dollar should contain 244 grains of pure gold, 
and that a silver dollar should contain fifteen times that amount of pure silver, 
thus establishing the ratio of value 1 to 15, for the same quantity of each. It 
was afterwards found that this ratio undervalued gold, resulting in gold coins 
being sent to other countries where they commanded a higher price. Therefore, 
in 1834 Congress changed the ratio to.1 to 15.988, by reducing the amount of 
pure metal in the gold dollar, at which it has ever since remained. After this 
action it was found that silver was undervalued, as the ratio in Europe was but 
l to 154. The discovery of gold in California also caused silver to rise in value 
in comparison with gold. Silver coin was now exported and there was little of 
it in circulation. In 1853 Congress reduced the quantity of metal in silver coms 
and reduced their legal tender power to $5. 

After 1834 the silver dollar was practically demonetized, the reasons being 
the cheapening of silver, and the fact that the great commercial nations had 
made gold their standard. So Congress in 1873 dropped that dollar from the 
list of coins to be struck at the mint. At the same time Congress authorized 
the trade dollar, containing a greater weight of pure metal. At first it was 
made legal tender, but that quality was afterwards withdrawn. They were 
coined for the Chinese trade. Their issue ceased in 1878, In 1873 the silver in 
a silver dollar was worth 4-10 of a cent more than the gold in a gold dollar, but 
from that date silver began to fall in value, until in 1878 the value of the silver 
dollar was 75 8-10 cents, Then came a popular demand for silver coinage, so im 
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1878 Congress restored it to the list of authorized coins at its old weight and 
fineness, and required the secretary of the treasury to purchase silver bullion, 
at the current price, and to coin it into dollars, not less than $2,000,000 nor 
more than $4,000,000 a month. In 1890 a new law was passed requiring the 
purchase of 4,500,000 ounces of bullion in each month, or so much thereof as 
might be offered at a market price not exceeding one dollar for 376.75 grains Of 
pure silver. The silver is to be paid for in treasury notes, issued expressly for 
the purpose, which are a legal tender in all contracts save where stipulated to 
the contrary. These notes the government must redeem in gold or silver coin. 
The treasury was required to coin of this bullion 2,000,000 ounces each month 
till 1891, and after that only so much as might be necessary to redeem the notes 
issued for its purchase. The law declares the government policy to be to 
maintain the two metals upon a parity at the present ratio, or some other one 
to be fixed by Congress. The last mentioned law is the so-called Sherman 
Silver Purchase law. 


Aw Comptiment To Mr. Justice Hartan. — The Spectator 
(London) pays this compliment to Hon. John M. Harlan, one of the 
justices of the Supreme Court of the United States, who was a member 
of the tribunal of arbitration which recently decided the controversy 
between the United States and England with reference to seals in the 
Behring Sea: — 


The American judges did not simply say “ ditto”’’ to their advocates. Mr. 
Justice Harlan for the most part gave his vote on the side on which Lord 
Hannen gave his, and joined with the majority of the court in virtually uphold- 
ing the contentions put forward by England. It would be the height of bad 
taste to praise Mr. Justice Harlan for thus discharging a plain duty honorably 
and well. No one who knows the character of the great tribunal to which he 
belongs would suppose for a moment that one of its members would decide a 
point of law except as his conscience and honor directed him. 

Rather it must be a matter of envy that it should have fallen to the lot of a 
judge of the Supreme Court of the United States of America, rather than to one 
of our own judges, to prove to the world that the judges of the two branches 
of the Anglo-Saxon race, when it is their duty to do equal justice, not between 
party and party in a civil suit, but between two great and sovereign nations, 
will do it absolutely uninfluenced by consideration of nationality. Mr. Justice 
Harlan has shown that he would no more lean toward America when sitting on 
a court of arbitration than he would lean toward the side of his own State ina 
ease argued before him in the Supreme Court at Washington. 


Ensornine THE Farr. — The Columbian Exposition has 
passed into history, out of debt and with the world’s verdict that it has 
proved to be the most splendid achievement of the century. On 
‘*Chicago Day,’’ when three quarters of a million people entered the 
gates and paid more than $325,000 in gate money, the whole world took 
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off its hat to Chicago. The directors and other officers are entitled to 
general and hearty thanks. There were, no doubt, some mistakes, some 
grounds for criticism, and some causes of heart-burning, though on the 
whole, less than usually attend such great and protracted efforts. One 
of these mistakes was committed by the directors when they disobeyed 
the injunction of the Superior Court of Cook County, ordered by Judge 
Stein, against closing the Fair on Sunday. ‘The injunction was really a 
mandatory injunction, in that it enjoined them from not doing nothing, 
which was tantamount to commanding them to do something. That is 
to say, it was tantamount to commanding them to keep the World’s Fair 
open on Sunday, whether they had the means to do so or not, and 
whether they could make it profitable or not. There seems to have 
been neither equity nor sense in the injunction; but the proper course 
for the directors to take would have been to obey it and move for its 
dissolution. The principal directors were fined $1,000 each and ordered 
to be committed to jail until the fine should be paid. Mr. Adolph 
Nathan, who voted against the resolutions to close the Fair on Sunday, 
was acquitted; and some of the others, who occupied peculiar rela- 
tions to the matter, were dealt with more lightly. The Chicago Legal 
News concludes a notice of this contempt proceeding in the following 
language : — 

When General Jackson was arrested for contempt of court at New Orleans in 
proclaiming and enforcing martial law, he was attended by able counsel; but, 
as his conviction had been determined on before his trial, their efforts were in 
vain. The judge was alarmed and would not proceed. Jackson stepped upon 
the bench, procured silence and said: ‘¢ There isno danger here; the same hand 
that protected this city from outrage against the tirades of the country, will still 
shield and protect this court or perish in the attempt. Proceed with your 


sentence.’? With quivering lips the judge pronounced him guilty of contempt 
of court and fined him $1,000. 


We cannot imagine upon what ground a judge could undertake to 
overrule the discretion which the directors of such an institution would 
obviously seem to possess, of closing it on Sunday if they should see 
fit, for any reason, to do so. Upon the question of compelling them to 
close it on Sunday, we could and did see some room for debate. This 
will appear from a previous issue of this publication, where we referred 
to and made some comments upon, a succession of decisions which had 
been rendered on the subject of enjoining the Sunday opening of the 
World’s Fair.!_ At the time when that matter was sent to the press, we 
had not received an authentic copy of the opinion of Mr. Chief Justice 
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Fuller, who announced the judgment of the United States Circuit Court 
of Appeals on the question in People v. World’s Columbian Exposition.} 
We note that the learned chief justice finally disposed of the question 
upon the ground indicated by us at the outset of our discussion of the 
subject, which ground must have been more or less obvious to any 
lawyer acquainted with the system of equity. We said: — 


When application was made to the Federal judges at Chicago to enjoin the 
Sunday opening of the World’s Fair, lawyers had a natural curiosity to learn 
on what ground of equity jurisdiction the right to such an injunction could be 
rested. The only kind of nuisance with which courts of equity have ever dealt, 
under the established principles relating to that system of remedial justice, 
outside of statutes directly conferring upon them the power, have been purpres- 
tures of public highways and navigation. Outside of them and one or two 
other possible exceptions, equity has nothing to do with matters of crime, or 
with the enforcement of governmental police regulations. If, then, they put 
their jurisdiction on the ground that they were enjoining the violation of a 
contract, the answer is, that courts of chancery have never asserted jurisdic- 
tion to enforce, by the negative means of injunction, the specific performance 
of contracts except to protect pecuniary and proprietary rights.? 


Mr. Chief Justice Fuller disposed of the question on the same ground 
in the following language, — holding, of course, that the Circuit Court 
of the United States had no jurisdiction, as a court of equity, to enjoin 


the managers of the Fair from keeping it open on Sunday : — 


We can not now pause to discuss the various questions necessarily considered 
by us, and to be examined in the opinion which will be filed. It is sufficient to 
say that we perceive no tenable ground excepting this case from the ordinary 
tule which requires, in order to the exercise of jurisdiction in chancery by in- 
junction, some injury to property, whether actual or prospective; some invasion 
of property or civil rights; some injury, irreparable in its nature, and which can 
not be redressed at law. This is not such a case, and the result is that the 
order will be reversed and the cause remanded for further proceedings not 
inconsistent with these conclusions. 


INDICTMENT OF A FEDERAL JupGE.— During the financial crisis which 
took place last summer, the Blankinton bank, of Milwaukee, closed its 
doors, under circumstances which led to an investigation by the grand 
jury. In that State a statute exists, making it a criminal offense for 
the directors of banks to receive deposits after knowledge of the insol- 
vency of the bank. Hon. James G. Jenkins, who occupies the position 
of judge of the Circuit Court of the United States for the Seventh 


1 25 Chicago Legal News, 369. *27 Am. Law Rev. 571, 572. 
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Federal Circuit, which includes Chicago and Milwaukee, was unfortu- 
nately one of the directors of that bank, though he appears to have 
given little or no attention to its affairs. The result of the investi- 
gation by the grand jury was the return of a number of indictments 
against the directors, under the statute above named. The grand 
jurors hesitated as to whether they ought to include the name of the 
learned judge among the indictments which they should return, and no 
doubt they concluded to return indictments against him, more out of 
the feeling that if they did not do so, they would be charged with mak- 
ing a dir*rimination in his favor on account of his official position, 
They therefore returned three indictments which included him, and he 
was arrested and compelled to give bail in the sum of $15,000. While 
entirely conscious 0. his innocence, he felt his position keenly and 
determined to resign his judicial office ; but, after consultation with Mr. 
Chief Justice Fuller and other judicious friends, he determined not to 
do so. It is, of course, a painful spectacle; but, from what we have 
read of the matter, we are convinced that there is nothing in it which 
ought to impair the confidence of the bar and the people in the integ- 
rity of Judge Jenkins, as a citizen and a judge. His offense seems to 
consist chiefly in the fact that he was so indiscreet as to allow himself 
to be elected a director of a bank while occupying a position on the 
judicial bench. As he was obliged to hold court at various places in a 
vast judicial circuit, his position as a judge would utterly preclude him 
from giving proper attention to the duties of a bank director. On the 
other hand, it may be said that a man cannot, from the mere circum- 
stance of being elevated to the jydicial bench, entirely neglect his 
private affairs and turn them over to others. The business of banking 
is honorable if honestly carried on, and there is nothing criminal, or 
immoral, or in the least degree censurable, in a man owning shares in a 
banking corporation; and if he owns shares in a banking corporation, 
it may, under circumstances which may easily be imagined, become a 
matter of great importance to him to hold a seat in the directory in 
order to protect his interests. We repeat, that a judge cannot neglect 
his private affairs entirely and throw away his property, merely because 
he is honored with a seat on the bench. He ought, however, to dis- 
burden himself of such an office as that of director in a bank, or in any 
other corporation, in every case where he can do so except under the 
pressure of a plain and obvious necessity. 


Tae Law or Mortmarn.— In a learned and interesting article on this 
subject by Frank Deaton, Esy., in the Canadian Law Times, the 
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learned writer thus succinctly describes the English statutes of Mort- 
main: — 


The first English statutes of Mortmain were passed during the reigns of cer- 
tain of the Plantagenet kings and were intended to prevent the acquisition of 
lands by corporations. Such laws were entirely consistent with feudal rights, 
and during the Tudor period, just at the dawn of the Reformation, an act! was 
passed against grants of land to unincorporated trustees for superstitious 
purposes. But the crowning act of legislation on this subject was that 
of 9 Geo. II.2 commonly and not improperly called The Mortmain Act, 
whereby it was in short enacted that no grant of land or any interest therein 
could be made or given in trust for charitable uses (except for certain colleges 
and other institutions therein by name mentioned) unless for full valuable con- 
sideration, or unless made by deed, indented, sealed and delivered in the 
presence of two or more credible witnesses, at least twelve months before the 
death of the donor, and enrolled in the Court of Chancery within six months 
from its execution. Previous, therefore, to the act of 1736, English landowners 
could grant or devise lands to unincorporated trustees for any charitable pur- 
pose so long as the same was not superstitious. By this act of George II. the 
owner was restrained from devising land for charitable uses by will, no matter 
how long before his death he might have executed the same, yet the testator 
could still, even on his death-bed, bequeath all his pure personalty for charitable 
uses as freely as before. 


VERBOSITY AND TavuTOLoGy In Deeps. — A writer in the Albany Law 
Journal, signing the initials A. N. concludes a short article on the 
subject of ‘‘ Verbosity, and Tautology in Deeds and Other Legal Docu- 
ments,’’ with the following statements : — 


That great improvements may be made in conciseness may be shown if we 
consider the differences which exist in different States in the number of formal 
words used ina deed. Thus, comparing States by the following table, which 
gives the number of words used, it will be seen that Iowa and Nebraska lead in 
brevity, while New Jersey and Massachusetts excel in prolixity; 


Worps. 


Neb. Mass. 


180 231 
204 224 
357 670 


The mortgages in Massachusetts corresponded to the trust deed in Iowa, and 
the words are intended to be used interchangeably. We cannot conclude this 
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| N.J. | 

| 

593 351 

248 270 

780 | 
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article better than by recommending as a model the form of the Iowa deeds, a 
copy of which follows:— 
QUITCLAIM. 
For the consideration of.......-dollars I hereby quitclaim to A. B., all my 
interest in the following tract of land [describing it]. 
Witness my hand this......day Of...... . 


WARRANTY. 


For the consideration of...... dollars I hereby convey to A. B. the following 
tract of land [describing it], and I warrant the title against all persons 
whomsoever. 

Witness my hand this......day of...... 


MORTGAGE OR DEED OF TRUST. 


For the purpose of securing to A. B. the sum of........ dollars, with inter- 
est, from date, at the rate of....... per cent. per annum, I hereby convey to 
C. D. [description]. And if the sum so secured to A. B. isnot paid him by the 
seeeeeeeday Of ....-.--, and if Ido not keep the buildings on said land insured 
in the sum of........dollars, I hereby authorize the said C. D. to sell the 
property herein conveyed at public auction, first advertising the time and place 
of sale in some newspaper published in said county, for three weeks succes- 
sively, the last publication to be at least two days before the time of sale, and 
posting notices in three public places within five miles of said land; and after 
said sale I authorize said C. D. to execute a deed of said land to the purchaser, 
and to use the proceeds to pay off the amount herein secured, with interest and 
costs, and the balance, if any, render to me. 


Tue Conpition or AMERICAN Bar Assoctrations. — Mr. Ralph Stone, 
the capable editor of the Michigan Law Journal and secretary of the 
Michigan Bar Association, has done the profession a service in collect- 
ing, as he must have done at the cost of a great deal of labor, the sta- 
tistics of the American Bar Associations. He presented them at the 
last annual meeting of the Michigan Bar Association, at Lansing, as 
follows : — 


There are twenty-nine (29) State bar associations in the country, in the fol- 
lowing States, in various stages of activity: Alabama, Arkansas, California, 
Connecticut, District of Columbia, Florida, Georgia, Illinois, Kansas, Kentucky, 
Louisiana, Maine, Michigan, Minnesota, Mississippi, Missouri, Montana, New 
York, Ohio, Oregon, South Carolina, Tennessee, Texas, Vermont, Virginia, 
Washington, West Virginia, Wisconsin, and New Mexico Territory. 

The Alabama association is quite active, has a membership of 200, and the 
proceedings are of the same character as our own. The secretary says: “ At 
the last meeting of the association we held the second day’s session at Jack- 
son’s Lake, a very pleasant summer resort six miles from this city (Montgomery), 
and served a barbecued dinner in lieu of the banquet. Those who attended 
expressed themselves delighted with the change, and it is probable that the 
meetings of the association hereafter will be held in this city instead of in the 
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different cities in the State as was the custom heretofore; and, if so, the prob- 
abilities are that the dinner on the second day of the meeting will take the place 
of the banquet.”” The Alabama association was organized in 1878. 

The Arkansas association, in the picturesque language of its whilom secre- 
tary, is dead. It had a membership of seventy-six when it died. It was organ- 
ized in 1882 and died in 1890. 

The association of the District of Columbia is active, and has a membership 
of 175, but the annual meetings are not well attended. The special meetings 
are its most important gatherings, when it discusses and takes action upon leg- 
islation affecting the district, and more especially the judiciary. The board of 
directors transacts all the minor business. There is an annual ‘‘ Shad Bake,” 
so-called, an excursion down the Potomac, which is attended by the members 
of the Supreme Court and the Court of Claims and is avery popular affair. The 
association was organized in 1874. 

The Florida association passed out of existence four years ago. It printed 
no reports of its proceedings. 

The Georgia association is one of the most active inthe country. It hasa 
membership of 250, and its proccedings are not different from our own associa- 
tion. The cities in which the Georgia association meets usually tender the 
visiting lawyers such courtesies as a collation, boat ride, fish dinner, or a recep- 
tion at the home of some distinguished member of the bar. The association 
nine years old. : 

The Illinois association, next to New York, is the most active in the country. 
It has 350 paying members. ‘‘ Their meetings,”’ as the secretary writes, “always 
close with a banquet — with the ladies and without wine.”’ It is in its seven- 
teenth year. The secretary also says: ‘‘ Our banquet is the social event of the 
year to many. The papers read in the past sixteen years are many of them 
gems, eagerly sought after and carefully preserved. To have been a general 
officer of the association is accounted an honor, and we are proud of our roll. 
Write us down a success.” 

The Kentucky association has few members outside of Frankfort, and is not 
an active organization. 

The Ohio State Bar association is the third in strength, activity and usefulness. 
The membership is 450. The proceedings are of the usuai type. The associa- 
tion has been in existence thirteen years. It holds its meetings usually ata lake 
resort, the last one being held at Put-in-Bay. 

The Minnesota association was formed in 1886, but has been inactive since the — 
first two years of its existence. Itsmembershipis 200. Aneffortis being made 
this year to revive the association. : 

The Missouri organization is fourth in strength and influence. It is very 
active, and has a membership of 300. The annual meetings are well attended, 
and the proceedings are typical of all bar associations, with occasionally a 
novelty in the shape of formal debates on legal questions. The annual meetings 
sometimes close with a banquet and ball, participated in by the wives and 
daughters of the members. The association is twelve years old. 

The Montana association, in the words of its secretary, “ is in a comatose 
state, if not really moribund.’? Its membership is 125. The proceedings are 
confined to routine matters. The association is eight years old. 

The New York State Bar association is the banner organization of its kind in 
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the country. It is exceedingly active, and its activity extends through its mem. 
bership to the profession in all parts of the State. Its membership is about 
1,000. The secretary says: ‘“‘ Our membership could be greatly enlarged did we 
desire to enlarge it by a careless election of members, but our object is to 
obtain a membership composed of the ablest and most respectable members of - 
the profession in the State. This object we have attained and are attaining.” 
The annual meetings of the New York association are very largely attended, and 
are considered the most interesting and important events which take place at 
the State capital during the winter. They are held on the third Tuesdays, 
Wednesdays and Thursdays of January each year. The proceedings do not 
vary from the usual papers, addresses, etc. A banquet is usual, although this 
is occasionally varied by a reception tendered by the governor. ‘The 
association is seventeen years old. 

The Oregon association is three years old, and has a membership of 200, its 
meetings are fairly well attended, and the proceedings are of the usual 
character. 

The South Carolina association is active, has a membership of 243, and 
its meetings are attended by about 40 per cent of its members. It is seven 
years old. 

The Tennessee organization is not very active. It has a membership of 325, 
but its meetings are not well attended. They are chiefly of a social character. 
The association is twelve years old. 

The Virginia association ranks among the first six in vigor and usefulness. 
It has a membership of 439, and its meetings are largely attended, the last one 
being held at Old Point Comfort, and the next will be held at White Sulphur 
Springs. The association was organized in 1888. 

The West Virginia association is not very large, but fairly active. It was 
organized in 1886. The proceedings are of the usual character. 

The Wisconsin association, says the secretary, is ‘“‘ very decidedly inactive. 
For the last few years it has existed, but without much sign of the breath 
of life.”” The membership is 350, and the regular meetings are not well 
attended. The association was formed in 1878. 

The New Mexico association is a small organization, only seventy-five 
members, but it is active, and its annual meetings are well attended, being, 
however, strictly business meetings. The association was organized in 1886. 


Tae Caurrornta Mipwinter Exposition.— It is hardly yet known to 
the people of the United Statesin general, that the city of San Francisco is 
to have a miniature copy of the great World’s Fair of Chicago, during 
the coming winter. It is already beginning to send outits ‘‘ bulletins,” 
to the press; and one of these reminds us of our duty in the premises. 
The enterprise was started by Hon. H. M. De Young, the proprietor of 
the San Francisco Chronicle, a gentleman who is foremost in the 
politics and the public enterprises of the Pacific coast. The scheme 
consists in raising by subscriptions $500,000, for the erection of build- 
ings in the Golden Gate Park, situated between the western outskirts 
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of the city of San Francisco and the Pacific Ocean. These buildings 
are to be about one-tenth in size of those of their great prototype. 
Five of them are already well advanced toward completion, and the 
demands of exhibitors for space are very active. No other government 
aid has been sought or granted, except the passage of an act of Con- 
gress allowing goods which were imported by foreign exhibitors, for 
exhibition at the World’s Fair, to be transported to this second 
exposition and there exhibited, free of duty. 

Many of the people of the older States have a very inadequate or erro- 
neous idea of the Pacific coast and its climate. It is scarcely an 
exaggeration to say, so great are the contrasts of climate between the 
eastern and western portions of our country, that if the discovery and 
settlement of North America had begun on the western coast the eastern 
coast would not at this time have been settled at all. It is simply a 
pleasure to exist in California, and there 1s no place in the world where 
a greater amount of brain labor can be performed than in San Francisco. 
The difference between the summer and the winter mean of temperae 
ture is only eight degrees. The increased coolness of the winter season 
is, however, sufficient to produce what the people of the older States, in 
describing California climate, call its ‘‘ rainy season.’’ But even this 
‘¢ rainy season’ is, for the most part, characterized by bright days and 
adry atmosphere. The annual amount of rainfall in San Francisco is 
about half that of St. Louis. The eastern people, when they come to 
“the Midwinter Fair,’’ will be surprised to find the Golden Gate Park 
all one emerald, just as in midsummer. All its trees will be loaded 
with green foliage, and many of its choicest flowers will be in blossom 
in the open air. But it is the midsummer climate of San Francisco that 
is the most temptingly exhilarating. For four months dating from the 
middle of May to the middle of September, the winds roll continuously 
in from the level floor of the Pacific Ocean,— from a plain of five 
thousand miles of deep, cold water,— cloudless, dry and full of ozone. 
The agriculture and horticulture of California surpass anything known 
or dreamed of in the older States. In the middle of November in San 
Francisco the most delicious strawberries, of the largest size, were on 
the tables of the hotels and even of the cheap boarding houses. During 
the summer, pears of enormous size were sold on the streets out of the 
peddlers’ wagons at five cents a dozen; and in the autumn apples, the 
size and color of which would simply delight the eye, were hawked 
about the streets at the rate of sixteen for a nickel. The other day a 
sweet potato weighing seven pounds was displayed in the window of the 
business office of the Call newspaper, and a beet weighing twenty-six 
pounds was exhibited at Palo Alto. The oft attempted four pound 
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tomato has often been achieved and surpassed in California; and g 
squash weighing two hundred and thirty pounds distances all the possi- 
bilities of agriculture in the older States. Oranges easily ripen one 
hundred miles north of San Francisco. The State of California stretches - 
up and down the Pacific Ocean about as far as from Eastport to Cape 
Hatteras, on the Atlantic side. That stretch of latitude on the Pacific 
coast extends almost to the two extremes of torrid and frigid; but the 
coast climate of California is nearly uniform throughout its entire 
ength. This seems to be owing to the fact that the warm Japan 
stream, known as the Kurosowo, leaving the coast of Japan, first. 
travels toward the northeast, is then deflected east by the Aleutian 
Islands, and afterwards turns southward in its circuit and travels down 
the western coast of the United States slowly cooling, instead of warm- 
ing, as it advances on its journey. The ancient Greeks, that wrote 
fables and songs about the ‘‘ Fortunate Isles,’’ must have been upset 
in their geography ; they must, somehow or other, have been describing 
California: — 

‘‘The Fortunate Isles, where falls no winters snow, 

*‘ But where the palm trees wave in endless spring, 


* And the birds sing, 
*¢ And balmy west winds blow.”’ 


Tsayer’s Cases In Evipence. — Professor James B. Thayer of Har- 
vard University has made a good index to his cases in evidence; and 
owners of the first edition, which was printed without the index, can 
obtain it free of charge by applying for it through the dealer of whom 
they bought the book to the publisher, Charles W. Seaver, Cambridge, 
Mass. We are glad that this very valuable collection of cases now has 
an index, which renders the book a useful one for the profession at large, 
and does not in any way detract from the use for which it was especially 
intended, that is, for the study of the subject of evidence in law schools. 


Tue Onto State Bar Association held its fourteenth annual meet- 
ing at Put-In-Bay in July last and the report of it just published makes 
a volume of 170 pages. This association has 428 active members. It 
has had considerable influence upon the legislation of the State and 
doubtless will have more in future. The address of the president, John 
H. Doyle, related chiefly to the legislation of the State, its excessive 
amount, and its disregard of constitutional limitations. The remedy for 
the latter lies, he thinks, in a fearless attorney-general, one who would 


{ 
} 
4 


NOTES. 905 . 


attack by proper proceedings every unconstitutional law that grants 
corporate power, confers franchises, creates public offices or interferes 
with the rights of the people; one who would be indifferent whether 
such a law emanated from a Republican or Democratic legislature. 
He touches also upon the subjects of Taxation, Relief of the Supreme 
Court, and Minority Representation in Corporations. 

Taxation in Ohio is the subject of a paper by S. S. Wheeler, Esq., 
who thinks the State should raise its revenue from the following sources : 
1. Fees for corporations. 2. Dues on corporate franchises. 3. A 
tax on notes, bills of exchange, due bills and other evidences of indebt- 
edness by a system of stamps. 4. A percentage of the tax of the 
property of transportation companies. 

The Torrens System of Land Transfers was considered in a paper by 
Edward H. Fritch, Esq., who is chairman of a commission appointed 
under an act of the legislature to draft a bill embodying the principles 
of his system. This act was passed upon the recommendation and 
request of the bar association at its previous meeting. The purpose 
of the paper, which is short, is not to advocate the system but to set 
forth the work of the commission, to state the difliculties encountered, 
and to invite suggestions and discussions. 


Kansas Bar Association. — The report of the tenth annual meeting 
held at Topeka is just at hand. The address of the president, T. F. 
Garver, Esq., was upon Uniformity of State Laws. We quote the fol- 
lowing well considered and well stated arguments in favor of the con- 
certed action of all the States through commissioners to accomplish 
such uniformity :— 


In the business world State lines are well-nigh obliterated, and distance, 
through the fast mails, the telegraph and the telephone, has been practically 
annihilated. The merchants of Chicago, St. Louis and New York jostle each 
other as though they were together on Broadway eagerly striving for advantage. 
What we as students, with half-awakened interest, read of as the conflict of 
laws between States and countries, and which in the earlier years we met in 
practice as exceptional cases, is to-day a living reality with business men and 
lawyers, meeting them at every turn. 

As a nation, we present a peculiar condition in respect to our laws. What 
we understand as national legislation has little to do with the people in their 
business or domestic relations. It is comparatively seldom that the lawyer is 
called upon for advice or services in the adjustment of civil rights which are 
governed or affected by Federal statutes. As a rule, in the affairs of the people 
and regulative of their conduct toward each other, the State is exclusive and 
supreme. But the vast diversity and conflict in this State regulation scarcely 
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attracts our attention. When we speak of France, England, Mexico or other 
countries, we think of their people as being governed by laws which are uniform 
and operative throughout the whole country. Should we find it to be the fact 
in passing through one of these countries, that every few hours we passed an 
imaginary line separating people of the same language, like attainments and 
common nationality, yet that one law governed on one side of the line and an 
entirely different law obtained on other side, with reference to quite similar 
transactions and conditions, we should be impressed with the unreasonableness 
and inconvenience, if not the absurdity, of such a state of things. The same peo- 
ple, like conditions and similar wants, ought to justify, if not demand, like rules 
of conduct in respect to those matters and conditions which are not local either 
in influence or relation. 

During the last few years in this country interstate trade and traflic, and 
interstate interests of all kinds, have been increasing in wonderful degree, and 
such intercourse will increase with faster stride in the future. Why should the 
business man and the lawyer be continually meeting with the annoying perplex- 
ities which arise from the utter lack of uniformity in State laws? Not only are 
the business interests of the people affected, but the whole moral life is more 
or less contaminated. 


The Treatment of Crime was the subject of an able address by John 
D. Milliken, Esq., of McPherson. After showing that revenge was 
formerly the sole object of punishment, he says :— 


It thus appears that the retributive theory of punishment was the under- 
lying idea of the primitive customs of the barbarians, and that it has not been 
wholly eliminated from the laws and minds of the enlightened people of this age. 
Yet as nations have become enlightened, and as knowledge has been dissemi- 
nated and we have come to a better understanding of each other, so a more 
humane and charitable view of the offending members of society prevails; and 
as the severity of the punishment has diminished, so has the atrocity of 
crimes. * * * Some who are unable to conceive of a system of punishment 
without retaliation insist that it is the violation of the peace and dignity of the 
State that is to be atoned for. That prevention is one of the chief objects 
of punishment is conceded by all, and that fear of punishment is a power- 
ful deterrent cannot be gainsaid, however much its power for doing so is 
over-estimated. 

The most advanced thought, however, is that the reformation and improve- 
ment of the criminals is, or should be, the sole object of punishment. We may 
not all be ready to adopt this as the sole purpose, yet all will admit that it 
should be a principal one; for permanent and enduring protection comes only 
from a sacred regard by one member of society for the rights of others. Crime 
can be prevented only by taking away the causes which produce it, which re- 
formation does, and thereby it operates as a preventive and therefore includes 
the preventive theory. The atonement for crime by imprisonment or other 
punishment can no more be justified than the laceration of the body, as is done 
by the barbarians, * * * The builetin recently issued by the census office 
upon the subject of homicide in 1890 shows that where the ratio of the death 
sentence is the smallest there are the fewest homicides. In Rhode Island 
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where capital punishment is abolished, the rate of prisoners charged with 
homicide is lower than in any other State of the Atlantic division, except 
Massachusetts. The greatest proportion of lynchings occurs where the per- 
centage of long sentences is highest; and where the greatest number of exe- 
cutions exists there is also the greatest number of lynchings. 


If not, why not? is the question asked and answered by E. F. Robin- 
son, Esq. The question relates to right and expediency of a lawyer’s 
conducting his business or managing his cases in court with a view to a 
temporary advantage at the expense of truth, honesty and a more 
enduring success. 

Admissions to the Bar is the subject of a report by the Committee on 
Legislation, in which after describing the loose system prevailing in 
Kansas they make the following practical suggestions : — 


Your committee recommends that this association take upon itself the burden 
of procuring legislation in this State changing the present system of admis- 
sion to the bar. No time of study should be prescribed. An eminent Missouri 
judge rightly says that two years is sufficient for a qualified man, and fifty 
years too little for any other. The actual attainment should be the standard. 
To fix a time for acquiring knowledge is a confession that existing means of 
ascertaining the actual amount of it are deficient. The range of subjects upon 
which the applicant is expected to be qualified should be pointed out, and with- 
in reasonable limits, the course of study by which he is expected to acquire 
qualification. There should be a standing committee or board of examiners, 
the membership of which should change progressively, so that there shall 
always be some experienced members upon it. * * * A small examination 
fee should be charged, to discourage idle applications. Massachusetts will not 
allow a second examination until at least six months after apriorfailure. * * * 
Graduates of law schools, the course of study and examinations of which are 
approved by the board, might be admitted on certificates of the school officers 
as to moral character. Non-resident attorneys should be admitted to practice 
in special cases on motion; but those seeking to become regular practitioners 
in this State should show their qualifications as well as others. Many a man 
is now admitted in one State that he may break into practice in another without 
examination. The board of examiners or the Supreme Court should be allowed 
to formulate rules for carrying the law into effect. . Probably some of the above 
ideas could be embodied in such rules better than in the statute. Females 
should be distinctly recognized as admissible to practice. 

The roll of members shows 242 names. 


Tre Dirricutties OF ADMINISTERING A Copiriep Law. — The diffi- 
culties of administering a codified law, which has received an accumu- 
lation of nice interpretations, is strikingly illustrated by the manner in 
which the chief justice of the High Court of the Orange Free State 
wrestled with the question whether, under the Roman-Dutch law, the 
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truth of the matter could be given in evidence in defense of an action 
for defamation. The case was that of Preller v. Schultz, and is reported 
in a number of the Cape Law Journal which lies before us.' The 
learned chief justice, among other things, said: 


I feel convinced therefore that, with the limitations already expressed, and 
which are based upon the direct expressions of the Roman law, there is nothing 
in that system of law to lead one to believe that the truth of a libel or slander 
was not a complete defense to an action of defamation; and under it a Roman 
poet could say: 

Si mala condiderit in quemvis carmina, jus est, 
Judiciumque; esto, si quismala; Sed bona si quis 
Opprobriis dignum laceravit, integer ipse 
Solventur risu tabule, tu missus abibis. 


As this court, however, has to administer the Roman-Dutch law, so far as it 
is not in conflict with our local laws, the question at issue really is what the 
provisions of that system of law, as applicable in this State, are upon this sub- 
ject. The authorities whom the courts in this State are directed to follow are 
Voet, Grotius, Van der Linden, Van der Keessel, and others, besides the 
authorities cited by these. When we consult these writers, all except Van der 
Keessel, and perhaps also of those not mentioned by name Bynkershoek and 
Matthaeus, we find the views expressed on the subject under discussion so 
varying and divergent that it is most difficult, nay, impossible, to say what 
exactly is the Roman-Dutch law upon the subject, and that the statement of 
any particular view must depend upon a more or less arbitrary selection from 
them. These writers in stating their views, not really on the Roman-Dutch law, 
but with regard to the proper interpretation of the Roman law, follow the views 
of a promiscuous array of ancient interpreters, Spanish, French, German, 
Frisian and Dutch, who, misinterpreting the provisions of the Roman law and 
trying to reconcile the misinterpreted passages, indulge in all manner of refine- 
ments, limitations and distinctions. Thus it is that one writer on the Roman- 
Dutch law holds that the truth of the charge relating to a crime is no defense, 
except when the public interests require that the charge should be made, 
another holds that the charges must be made with the special purpose of bring- 
ing the offender to justice; some require that the disclosure of the truth should 
have been made primarily and not merely incidentally with an eye to the public 
benefit; some do not allow that the disclosure is justified in any case except 
where it is made without an intent to injure; some allow it when there are 
other circumstances justifying the disclosure even in cases where the crime 
has already been expiated by punishment; some say that when the punishment 
has been undergone there is a conclusive presumption of malice, and so on.? 


He then concluded, after stating his reasons at considerable length, 
that it was his duty to follow Van der Keessel, a Dutch Commentary 


2 10 Cape L. J., Pt. I, p. 83. Pand. 47, 10; Matthaeus de Criminibus, 
1 Fachineus Controversiae Juris,9, 47, 4, etc. 
10, 11- Coccejus Jus Controv. ad. 
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on Grotius, who wrote two hundred years later than Grotius, and who 
expressed the view that the truth was a defense to an action for a 
verbal libel, by which we understand him to mean a libel consisting of 
words, written or printed, in contradistinction from pictures or other 
devices. 


Contempt or Court: LimITATIONS UPON THE PowER TO PUNISH FOR 
Contempt. —In a case which came from the Bahama islands, the 
English Privy Council recently rendered a decision placing sound and 
sensible limits upon the power of a judge to punish for what is known 
as criminal or punative contempt. Their lordships held that nothing is 
a contempt which is not an interference with the course of justice; and 
secondly, that the pardoning power of the queen extends to punative 
contempts, as contradistinguished from contempts which consist in dis- 
obedience of lawful orders made in civil cases. The comments made 
by the Law Journal (London) upon the case show a deplorable con- 
dition of public justice—if such it can be called—in the Bahama 
islands, —‘‘ a perversion of the course of justice at the bidding of 
wealth and power, such as wealth and power are in the Bahamas which 
would be possible only in a small community where, as Mr. Yelverton 
graphically puts it, ‘the prosecuting counsel, the witnesses, half the 
jurymen, and the prisoner, may all be cousins.’ ”’ 


A Canapian View or American Case Law. —The Canada Law 
Journal says: 


Among the very remarkable volumes published in that remarkable country, 
the United States, is the recently issued American Annual Digest, containing 
“all the decisions published in this country in the year ending August 81st, 
1892.” A reviewer of this Digest remarks: ‘So long as every cowboy judge on 
the limits of civilization thinks it his duty to rewrite Blackstone in sections, so 
long must we endure this torrent of opinion. It is possible now to find in the 
United States decisions upon every branch of case law; and not only that, but 
to find a point decided probably both ways. The present volume contains 
twenty thousand decisions. Practitioners there must devoutly wish that all the 
case law in the country, barring that of the Supreme Court and a few of the 
State Courts of Appeals, had been collected in Chicago early in the year 1870, 
and that its great fire would recur at intervals of, say, ten years.” There is, 
however, something to be said in favor of this great mass of case law, namely, 
that as there is so much of it practitioners pay very little attention to decided 
cases, and argue cases on first principles, and are thus also enabled to produce 
text-books in the first rank of Anglo-Saxon jurisprudence, and freed from the 
trammels of case law. 
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Pontsument oF Insutts. —The Jrish Law Times, in referring to the 
frequency of insults, especially in political controversies, advocates the 
revival of the principle of the old Brehon laws of Ireland, which pro- 
vided for the punishment of insults. At the same time the Law Times 
admits that the difficulties are great ; yet it takes the view that the evils 
sought to be abated are greater. ‘‘ History too supplies precedents 
enough, for courts of honor have been set up in many countries.’’ The 
Law Times thus describes the principle referred to in the Brehon laws; 


Their provisions against insult, as such, without any reference to its injurious 
effect upon the material interest of the insulted party, are numerous, and the 
punishment awarded for that class of offense very clear and specific. In these 
laws the wrong which we call insult is always referred to as ‘‘ the reddening of 
the face’ of the aggrieved party. Faces, no doubt, pale, too, at an insult, but 
flushing is certainly the more natural and wholesome outward sign of internal 
wrath at the use of contemptuous and insulting language. The Brehons 
awarded a carefully graduated scale of punishments for the wrong known gen 
erally as “‘ the reddening of the face,’’ always having due respect to the rank of 
the insulted person. 


It is well known that the German (or at least the Prussian) law 
punishes insults, very much as the common law does assaults. 


Tue Law or Macazine Contrisutors. — We reprint, for the benefit 
(or injury) of our learned contributors, part of an editorial which 
appeared in the Law Journal (London) for May 27. It is quite evident 
that the learned judge who made the ruling in question had never edited 
a legal periodical, else his judgment would have been enlightened by 
his experience. What is a reasonable time for publishing contributions 
when the space of the editor is limited by the necessities of the pub 
lisher, and when he always has at least a wagon load of contributions 
on hand, resting under an express or implied acceptance? The case 
referred to is that of Macdonald v. The National Review. The Law 
Journal speaks of it thus: 


The plaintiff, Mr. W. A. Macdonald, a Canadian journalist, sought to recover 
from the proprietors of The National Review the price of an article which he 
had written and submitted to the editor’s consideration, ex proprio motu, and 
which had been set up in type, sent to him for correction, and returned revised. 
The article was not published within what Mr. Macdonald deemed ‘a reasona- 
ble time; ’’ he complained of its non-appearance, and got back the manuscript, 
with an implied refusal to insert it, by return of post. The plaintiff contended 
that by putting his manuscript into type and sending him a proof for revision 
the editor had in law “‘ accepted ”’ his article, and was bound to publish or pay 
for it withina reasonable time. The defendants, on the other hand, maintained 
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and adduced what appears to us to have been strong evidence to prove that this 
position was, according to journalistic custom, untenable. But his Honor, Judge 
Lumley Smith, agreed with the plaintiff, and held that to print a manuscript and 
(presumably) send the author a proof for correction is to exercise over it the 
dominium which constitutes an acceptance in law. We are far from satisfied 
that the judgment in this case is sound. The question at issue was one of cus- 
tom, and His Honor’s decision seems to us to have been against the weight of 
the evidence. But if the learned judge is right, and if an article, ultroneously 
written and sent to a journal, is accepted whenever the editor puts it in type, 
and must be published or paid for within what a court of law not endowed 
with journalistic instincts or guided by journalistic experience considers a rea- 
sonable time, we can only say that the difficulty which the free-lance or outside 
contributor at present finds in penetrating the charmed circle of journalistic 
success will be tenfold increased. It is stated that action in the case of 
Macdonald v. The National Review was taken at the instance of the Society of 
Authors. We doubt whether that excellent body has gained anything better 
than a Pyrrhic victory, in which the conquerors will ultimately lose more than 
the vanquished defendant. 


DamaGEs For Borcortine By TRapEs Untons. — The recent decisions 
of several courts on the subject of the application of the writ of injunc- 
tion to ‘‘ strikes ’’ ordered by the leaders of trades unions, finds an echo 
in a damage suit which was lately decided in the English Court of 
Appeal, and which is thus described by the Law Journal (London): 


The Court of Appeal (the Master of the Rolls and Lords Justice Lopes and 
Smith) ‘gave judgment on Monday in Temperton v. Russell, a case of great 
interest to all engaged in or affected by “‘ industrial war.”” The arguments occu- 
pied the greater part of three days, but the facts are simple, and although the 
decision strikes a severe blow at the tactics of the trades unionists, the law 
seems equally plain. The eight defendants were officers of the three unions in 
Hull, which are connected with the building trade, and they were all members 
of a joint committee which was formed to advise the unions what course to 
adopt in times of difficulty. In order to bring pressure to bear upon a certain 
firm of builders it became necessary to prevent their being supplied with build- 
ing materials, and the plaintiff was a manufacturer of such goods who refused 
to assist in boycotting the firm, one member of which was his brother. He, the 
plaintiff, was not then a member of any union and declined to adopt unionist 
views; so the defendants induced others who had contracts with him to break 
those contracts and refuse his goods; they were able to do this by threatening 
to withdraw all union men if their conditions were not complied with, and they 
succeeded in gaining their point, with the result, of course, that they seriously 
injured the plaintiff’s business. At the trial the jury found for the plaintiff and 
awarded him 501. damages with respect to the contracts with him which had 
been broken, and 2007. with respect to the other contracts which, but for such 
interference, might have been entered into with him. The defendants applied 
for a new trial on the grounds, chiefly, that there was no evidence to go to the 
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jury that they had had any knowledge of specific contracts, or had actually inter- 
fered with the performance of any particular contracts; that no action would 
lie against them collectively for doing in concert what would not be actionable 
if done by one; and that to induce the breach of contract which was not for per- 
sonal services gave no right of action. They disclaimed all desire to injure the 
plaintiff, and only claimed the right for the unions of using their labor in any 
way that seemed best for the interests of the laborers. Their counsel con- 
tended that the leading cases of Lumley v. Gye, and Bowen vy. Hall, did not 
apply, as the contracts in both were for personal services; but the court unani- 
mously held that there was evidence to go to the jury, and that the jury would 
have been wrong to find otherwise than they did; also that the principle laid 
down in the latter case (which affirmed the decision in the former), and ap- 
proved by the Lords in The Mogul Steamship Company v. M’Gregor, covered 
the facts disclosed in the evidence in the present case. The result is that the 
unionists cannot by this ‘policy,’ as it was called, legally enforce their 
principles. 


Waite Cap Law.—The New Orleans Times—Democrat has the 
following judicious editorial on this subject. It should be observed 
that since it was printed a number of white caps have been sentenced 
to terms in the penitentiary in one of the courts of Mississippi, on their 
own plea of guilty: 


There is hardly a day in the week that a person can take up a newspaper and 


read the news of the southern States without coming upon narratives of one 
or more outrages committed, seemingly without a shadow of reason, upon in- 
offensive citizens by bands of lawless men. Chiefly is this the case, we are 
sorry to say, in the two States of Louisiana and Mississippi, whose recent 
record for frequency and brutality of aggravated assaults on the person and 
upon property is giving them an unenviable notoriety among the States of the 
Union. There area number of parishes in Louisiana, in fact, and of counties in 
Mississippi, in which it is the regulators and white caps, and not the repre- 
sentatives of law and order, that are in possession. In these parishes and 
counties referred to, one is almost driven to the conclusion that the established 
authorities have abdicated their functions and left the forces of lawlessness and 
disorder to run things to suit themselves. For it is quite an every-day occur- 
rence to read of honest and industrious people being killed or brutally beaten, 
to read that their premises have been broken into and rifled, that their fences 
have been torn down and their live stock carried away or destroyed, or that 
the owners of property have been scared nearly to death and driven from their 
homes in fear of their lives. These outrages, we say, are occurrences of every 
day in certain parishes of Louisiana and counties of Mississippi, which are fast 
being depopulated, if they have been settled at all, by reason of the continued 
happening of such outrages with impunity. Life, property and industry have 
no protection, and as a natural consequence people prefer to go elsewhere to 
make themselves homes, where there is a probability that they will be allowed 
to cultivate industrious habits without molestation, and to enjoy the fruits of 
their labor without being robbed and abused. 
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Mr. Freperick R. Covupert on Copirication. — Mr. Coudert is an 
eminent member of the bar of the city of New York, and has been one 
of the most active opponents of the scheme of codification known as the 
Field Code. As he is well informed upon the question, whatever he 
says with reference to it will be listened to with attention. From an 
article in the North American Review from his pen, the following ex- 
tracts have been made: 


The opinion of Sir Edward Coke, the pillar of English jurisprudence, and 
the foremost man of the bar, on any question involving the system of English 
jurisprudence, must be of priceless value. If he could be summoned to testify 
upon such a subject, he would be listened to with reverence, confidence, and 
submission. In the monuments of learning he has left behind, his testimony is 
not wanting. Brief expressions of his condense and illustrate two great and 
fatal objections to coditication of the English common law. ‘I never knew 
but one or two questions of common law to puzzle the judges; ” and again, “ If 
I am asked a question of common law, I should be ashamed if I could not 
immediately answer it; but if I am asked a question of statute law, I should 
be ashamed to answer it without referring to the statute-book.”’ 

Here is, in distinct and emphatie language, a striking condemnation of codi- 
fication. If the written law alone puzzles the judges, and the confusion and 
uncertainty complained of arise mainly from statutes, to what extent will the 
evil be multiplied when the old landmarks are swept away and only codes are 
left to guide the courts in the administration of justice? In the old system 
adjudication turns upon principles; in the new, it would turn upon words. 

The objection to statutes urged by Coke is as strong to-day as it ever was. 
There is scarcely a judge upon the bench of our higher courts who will not 
echo his complaint. The history of the Statute of Frauds alone is eloquent to 
dissuade men from over-readiness to rely upon statutes. It has been the sub- 
ject of dissection and investigation in England and America by the sharpest 
surgical instruments of both countries for the last two hundred years, and yet 
the experience of each day shows that its capacity for mischief is not 
exhausted. 

There is about the theory of codification an element of almost irresistible 
attraction. The thought of condensing the whole body of the law, so as to 
place it within easy reach of all except the absolutely illiterate, must enlist 
sympathy. Why should not the humblest artisan ascertain for himself his 
rights, duties, and obligations? But where has any system been devised com- 
patible with freedom that could do this or make the lawyer’s help unnecessary? 

The most eminent of the now living advocates of codification produces in 
evidence the Ten Commandments and the constitution of the United States. 
Others point to the Code Napoleon and the German Code. If, as the great 
mass of God-fearing men believe, the commandments were proclaimed by 
divine authority, the illustration is simply irrelevant. This series of precepts 
commends itself to the general sense of civilized mankind. 

The constitution of the United States is not a code of laws, but a treaty be- 
tween the States. Its adoption was the culmination and crown of a series of 
successive acts. The first was the Declaration of Independence, the next the 
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« Articles of Confederation and Perpetual Union between the States.’? Even if 
we consider that our charter may be likened to a codification of existing laws, 
we may be warned by the formidable array of volumes in which our great jus- 
tices, beginning with Marshall, have sought to explain the meaning of thesa 
concise sentences which the founders so carefully devised. 

In France, after Bonaparte became consul the labor of centuries culminated 
in the Code Napoleon, which is thought to be one of the most eflicient auxiliar- 
ies of modern European progress. But Mr. Austin writes of it, ‘‘ No code can 
be perfect; there should therefore be a perpetual provision for its amendment.” 
Then the only escape from unreasonable bulk lies in the facility to expanda 
code! And we must not forget that France, notwithstanding her necessities, 


allowed two centuries to intervene between the Practice Code of Colbert and 
the Civil Code of Napoleon. 


‘**THe Sacrep Twetve.’’ —The following pessimistic view of the 
institution of trial by jury, which we find in the Law Journal (London), 
echoes the opinions of many American lawyers: 


The institution of trial by jury is regarded by modern lawyers with less awe 
and complacency than were formerly deemed to be decent and appropriate. In 
civil causes a jury has already ceased to be the machinery most commonly em- 
ployed for the determination of issues of fact, and even in criminal trials the 
bold voice of the reformer has begun to cry for alterations and innovation. 
Attention has lately been pointedly directed to some of the peculiarities of the 
jury system by the remand of a half-tried murderer until the following sessions 
because a juror went home to lunch, and by the adjournment for weeks of the 
Hansard case after a great number of persons had been engaged for many days 
in partly trying it. It may be interesting to note how these peculiarities have 
obtained their place in our law. < 

The unanimity of the jury in criminal cases, either for acquittal or convic- 
tion, has long, perhaps always, been regarded as essential, although a passage 
in Britton has been understood to suggest that in his day (when jurors still 
decided on their own knowledge) a dissenting minority was sometimes taken 
out of the jury and replaced by other jurors if they swore they knew nothing 
about the matter. And few English lawyers would be prepared to go beyond 
Sir J. F. Stephen’s proposal to accept the verdict of a considerable majority, 
but only where it was for acquittal and where no unanimous verdict could be 
procured. In civil cases, however, it seems clear that, in and before the reign 
of Edward I., the judge could take the verdict of a majority; but it was settled 
before the end of the fourteenth century that this was not the law, the judges 
ruling that “ if there be eleven agreed, and but one dissenting, who says that he 
would rather die in prison, yet the verdict shall not be taken by eleven, no nor 
yet the refuser fined and imprisoned; and therefore where such a verdict was 
taken by eleven, and the twelfth fined and imprisoned, it was upon great advice 
ruled that the verdict was void, and the twelfth man delivered, and a new venire 
awarded; for men are not to be forced to give their verdict against their judg- 
ment.”’ In spite, however, of the apparent fairness of this last sentiment, it 
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was long held to be the duty of the sheriff to send jurors who could not agree 
after the judge in a cart as he went round circuit, and to deny them fire and 
food until their judgments accorded. It was not, indeed, finally settled until 
1866, though first decided a century earlier, that if the judge, despairing of an 
agreement being reached, discharged a jury in a criminal case, the prisoner 
could be put upon his trial again. 

The “ patriarchal and apostolical number of twelve ” as the proper and only 
admissible number for a jury trying cases according to the common law has 
come down to us from remote antiquity. Coke thought that its origin was sur- 
rounded with abundance of mystery, and it seems clear that, as a “legal num- 
ber ’’ it is far older than the petty jury itself. Yet it was not always universal. 
In 1652 a Cornish custom to have juries of six was declared to be bad, but 
evidence was given that such juries had been widely used in the county, and 
by a special statute of Henry VIII., juries of six were allowed in Wales. The 
County Court jury of five is, of course, a very recent, and some think a very 
unfortunate, innovation, and the court in which it sits is itself only fifty years 
old. But the jury of the grand assize consisted of sixteen men, which still 
finds a parallel in the jury of presentments of the Liberty of the Savoy. The 
modern grand jury, the coroner’s jury, and the jury at lunacy and ecclesiastical 
inquisitions number anything between twelve and twenty-three, whereof twelve 
at least must agree on a verdict. So much for the law; the practice is, at least 
according to common report, that where the jury consists of twelve only, one 
petty juryman can get the plaintiff a verdict or acquit the prisoner, if only he 
is sufficiently obstinate and if he have breakfasted with foresight and discretion. 


A Seconp VERSION oF JARNDYCE v. JARNDYCE. —The English law 
journals are naturally taking pessimistic views of the London Chamber 
of Commerce Arbitration, because, if successful, it will very substan- 
tially diminish the gains of the legal profession in the metropolis. On 
one page of one of those journals we find one of these pessimistic 
editorials, and two pages further on, the following editorial, illustrating 
the causes which have driven merchants to attempt to arbitrate their 
own differences without the aid of lawyers and judges: 


The memory of Jarndyce v. Jarndyce and the actuality of Concha v. Concha, 
have been eclipsed by a still more protracted litigation. On Saturday last a 
petition was presented to Mr. Justice Chitty in the case of Greenhill v. Chauncey, 
for the payment out of certain shares in the accumulation of a sum of money 
which was paid into court under an order of the old Court of Chancery in 1747. 
The original Greenhill and Chauncey appear to have been partners in the 
Temple Mills Brass Works, and there were also other persons interested in the 
firm. Squabbles took place over their respective shares in the business, and 
some time before 1747 they went to the Court of Chancery for a settlement of 
the dispute, little dreaming that ‘‘ Greenhill y. Chauncey,’ would still figure in 
the court list towards the end of the nineteenth century. In the course of the 
litigation a sum of 1,221. 12s. 7d. was paid into court and invested in South 
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Sea annuities, That sum has grown to the considerable figure of 14,2431. 6s, 
2d., and is now claimed by the legal personal representatives of certain of the 
original partners in the Temple Mills Brass Works, on whose behalf the petition 
was presented on Saturday. Mr. Justice Chitty intimated that ‘‘ Government, 
duties ’? would absorb a large part of the 14,000/., that the claimants would 
have to prove their title at their own expense, and that it was doubtful what 
they Would receive. 


Lawyers Turnep DrpLtomats. —The unusual number of American 
lawyers who have been appointed to diplomatic positions by President 
Cleveland has attracted the attention of the Law Journal of London, 
which refers to it in the following language: 


President Cleveland has been confounding the ambitions of many a wire- 
puller by his appointments to important public offices since his accession to 
power. The diplomatic ranks have been mainly recruited from the legal pro- 
fession. We shall presently see at the Court of St. James’s Mr. Thomas F. 
Bayard, of Delaware, with whose career most of us are familiar. Mr. James B. 
Eustis, a well-known lawyer, who has been professor of law in the University 
of Louisiana, goes to France as United States minister. Mr. Theodore 
Runyon, once chancellor of the State of New Jersey, has been appointed 
minister to Germany; and Mr. John Ewing Risley, one of the largest practi- 


tioners at the New York bar, will represent the United States at the Court of 
Denmark. 


The list could be considerably extended. Hon. James O. Broadhead, 
of Missouri, one of the most distinguished lawyers in the United States, 
goes as our minister to Switzerland; Hon. A. W. Terrell, of Texas, 
formerly reporter of the decisions of the Supreme Court of that State, 
goes (we believe) to Vienna. It should be added that the president is 
a lawyer himself, and that all the members of his cabinet are lawyers 
save one. That one is Col. Lamont, who holds the office of secretary 
of war. The United States present the spectacle of a government by 
lawyers in a degree even more conspicuous than does England. 


Jupic1AL Wir anp Wispom. — ‘‘ That the wanton, reckless, inhuman 
conduct of the defendant in putting an almost dying man off from its 
train, under the revolting circumstances set out in the declaration in 
this case, creates liability on the wrong-doer’s part, we do not hesitate 
to affirm. It was the wanton exposure to almost certain death by the 
railroad company of one not a trespasser, a passenger to whom it owed 
a duty —at least the duty which common humanity proclaims, and 
which the general law of civilized Christendom echoes — not to want- 
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only or recklessly injure another. Trespassers on trains and tracks, 
wrong-doers, and swindling dead-beats may not be willfully or want- 
only injured, or subjected to imminent risks of deadly peril. This 
humane doctrine is imbedded in our laws. It is rooted in all laws of 
every enlightened kingdom or commonwealth under the wide circuit of 
the sun.’’— Mr. Justice Woods in Weightman v. Louisville &c. R. Co.! 


A Case Wuere Cuancery pip not Creep at A SnaiL’s Pace.— What 
we are about to state took place in Chicago, where everything goes with 
asush. It took place in the Circuit Court of Cook County, in that war- 
hike, pounding and pushing year, 1863. In a suit brought by a small 
stockholder, without any charge of fraud, collusion, neglect of duty, or 
indifference, on the part of the directors of the corporation, a receiver of 
its assets was appointed. At the very moment of the appointment, the 
company was in operation. The receiver took the property out of their 
hands the next day, sold it privately on the day following, made his 
report to the court three days thereafter, and obtained a confirmation 
of all his acts on the succeeding day. Said Judge Breese, in character- 
izing this judicial celerity,— ‘‘ Let not a court of chancery, after this, 
be charged with creeping at a snail’s pace to results, when here is seen 
a case where property valued at many thousands has been taken out of 
the possession of its owners, sold to others, and the whole proceeding 
consummated by a confirmation, in less than seven days! We do not 
believe a case like it can be found in the books.’’? The learned judge 
forgot that it was war times, and that the receiver may have been a 
colonel absent from his regiment on ten days’ leave, and may have 
undertaken to close up the business and get back to the field of glory 
before his leave should expire. 


1 12 South. Rep. 586; s.c. 47 Alb. L. ? Baker v. Backus, 32 Ill. 79, 103. 
J. 370, 371. 
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NOTES OF RECENT DECISIONS. 


Apmission or Women TO THE Bar. —In Re Leach, decided by the 
Supreme Court of Indiana in June,! the Supreme Court of that State 
canvassed the question of the right of a woman to be admitted to the 
bar, under the constitution and statutes of that State, if otherwise 
shown to be qualified. The court reasoned that there is no common 
law inhibition, and that the provision of the constitution of the State 
that no privileges shall be granted to any citizen which shall not, on the 
same terms, belong to all citizens, entitles women to admission to the 
bar. ‘* Citizenship,’’ says the court, ‘‘ belongs to women, and it will 
not be denied that they are within the letter and spirit of this pro- 
vision.”’ The court, therefore, reversed the judgment of the circuit 
court, refusing to admit the appellant, who was a woman, to the bar of 
said court, with instructions to ‘‘ restate its conclusions of law, and for 
further proceedings in accordance with this opinion.’’ 


Carriers OF PassENGERS: INJURIES WHILE ALIGHTING AT 
HOUSE. —In Atchinson &c. R. Co. v. Shean,? the Supreme Court of Colo- 
rado hold that where a train stops at a restaurant station, and there is a 
track between the train and the station, a passenger alighting from the 
train is authorized to assume that the railroad company will so regulate 
its business that the track between the car and the restaurant will be 
safe for him to cross, and that his failure to look and listen for an 
approaching train is not negligence. 


CrmrmaL Procepure: Misconpuct oF ProsecuTinc ATTORNEY — 
CoMMENTING UPON THE FAILureE OF THE AccusED To Testiry.— In Wil- 
son v. United States,° it is decided by the Supreme Court of the United 
States, in a case tried in the District Court of the United States for the 
Northern District of Lilinois, that any reference, by counsel for the 
prosecution, to the failure of the accused to testify as a witness, is 


1 34 N. E. Rep. 641. 


3 149 U. S. 60; 8. c. 13 Sup. Ct. Rep. 
2 23 Pac. Rep. 108. 


765; 47 Alb. Law J., 474. 
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improper, under the act of Congress of March 15, 1878,' which pro- 
vides that such failure ‘‘ shall raise no presumption against the defend- 
ant.’”’ In the particular case the district attorney, in summing up the 
case to the jury, said: ‘‘ If I am ever charged with a crime, I will not 
stop by putting witnesses on the stand to testify to my good character, 
but I will go upon the stand, and hold up my hand before high heaven, 
and testify to my innocence of the crime.’’ The court, its attention 
being called to this language by defendant’s counsel, said: ‘‘I sup- 
pose the counsel should not comment upon the defendant not taking the 
stand.’”? The district attorney replied: ‘‘ I did not mean to refer to 
it in that light, and I do not intend to refer in a single word to the fact 
that he did not testify in his own behalf.’’ Counsel for defendant 
thereupon excepted. A verdict of guilty was rendered. The court 
hold that the refusal or neglect of the court to prohibit any reference 
to the accused’s failure to take the stand, and to emphatically instruct 
the jury not to attach any importance to such failure, was error, tend- 
ing to prejudice defendant, and was sufficient ground for awarding a new 
trial. The court also hold that the exception to the court’s action, or 
want of action, was the proper metiiod of objection thereto, and such an 
exception, when properly presented, can be considered on writ of error. 
The opinion, which is written by Mr. Justice Field, is not long, and the 
decision is unquestionably in accordance with the weight of authority 
on the question in the State courts. 


Fottowine Trust Funps: CHARGING UPON THE BENEFICIARY IN & 
Lire Insurance Poticy.—In the case of Holmes v. Gilman,? the 
Court of Appeals of New York decided that where policies of life 
insurance were issued to a married woman upon the life of her husband 
and the premiums thereon were paid by him out of funds wrongfuliy 
appropriated from the property of a partnership of which he was a 
member, a trust would be impressed upon the policies or their pro- 
ceeds, in favor of the other parties. In the same number of the New 
York Law Journal there is an editorial discussion of the decision, which 
concludes by saying that ‘‘ on the whole, it is not improbable that the 
present decision of our court of last resort has somewhat strained the 
logical bearing of recognized legal principles in order to do what was 
conceived to be substantial justice.’’ We add that we do not recall 


120 U. S. Stat. at Large, p. 30,ch. Law Jour. No. 87; reversing 8. c. 46 N. 
37. Y. St. Rep. 110. 
2 34N. E. Rep. 205; s.c.9 N. Y. 
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any case which seems to carry the equitable doctrine of following trust 
funds so far; and we have recently examined many cases on that . 
subject. 


Maticious Prosecution: Imprisonment: Is Prosasie Cause 
a Question or Law or Fact? — The Supreme Court of Michigan has 
lately had before it the question whether, in actions for false imprison- 
ment, the existence of probable cause for making the arrest is properly 
determined by the court upon a collection of facts, or submitted to the 
jury for their determination. A majority of the court, composed of 
three judges, held that the trial court did not err in submitting the 
question of probable cause to the jury; while two of the judges were 
of opinion that it was a question of law for the court, and that ‘ the 
case made by defendant did not justify. the arrest, and the jury should 
have been so instructed.’’! The New York Law Journal, in comment- 
ing on this decision, refers to the question as ‘‘ a frequently mooted 
question.”” It is true that the question has been frequently mooted 
because, by following the analogies of other questions relating to the 
boundary line which separates the province of the judge from that of 
the jury, lawyers will naturally fall into the habit of thinking that this 
is a question for the jury. They will naturally suppose that here, as in 
other cases, the question whether a man acts reasonably or unreasonably 
upon a collection of facts is better left to the determination of twelve 
men than to that of one man, in the absence of any controlling rule of 
law. As the subject, from its very nature, eludes any controlling rule 
of law, it becomes simply a question of the reasonableness of human 
conduct on a question of facts which may be more or less complicated. 
What is reasonable and what is unreasonable is generally, though not 
always, a question of fact, and not a question of law. The ques- 
tion of probable cause, in actions for malicious prosecution and 
false imprisonment, is strictly a question whether a man acts reasonably 
under given circumstances ; and it is a question where there is no defi- 
nite rule of law, as there is in some similar cases in respect of the question 
of reasonableness, for instance, in the case of notice of the protest of 
commercial paper, and yet no question is more firmly settled in English 
and American jurisprudence, with one or two possible exceptions in 
American State courts, than the proposition that the question of probable 
cause in such an action is a question of law for the court, and that it is 
error to submit it to the jury, no matter how numerous or complicated the 


1 Filer v. Smith, 55 N. W. Rep. 999. 2 1 Thomp. Trials, § 1530, et seq. 
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facts may be.! The rule was reluctantly found, by the House of Lords, 
to be so well established as the law of England, that the supreme judi- 
cial tribunal of that country did not feel itself at liberty to disturb it.* 
While they so held, they conceded that no rule of law could be laid 
down to guide the judgment of the court,— thus showing that it is simply 
a question in pais, and yet a question where the judgment of one man, 
who is a lawyer, is supposed to be better than the judgment of twelve 
men, who are not lawyers. Lord Colonsay said: ‘‘ Finding that I had 
to deal with this matter as a matter of inference in law, I was desirous 
to ascertain what were the rules or principles of law by which the court 
ought to be guided in drawing that inference. I did not find that there 
were any.’’? He referred to the contrary rule of the law of Scotland 
thus: ‘* In the system to which I have alluded, it is thought that twelve 
reasonable and discreet men (as jurors are supposed to be) can judge 
of that matter for themselves, and that lawyers are not the only class of 
persons competent to determine whether the information was such 
as a reasonable and discreet man would have acted upon. For what 
is it that the judge would have to determine? He would have 
to determine whether the circumstances warranted a reasonable 
and discreet man to deal with the matter, that is to say, not 
what impression the circumstances would have made upon his own 
mind, he being a lawyer, but what impression they ought to have 
made on the mind of another person, probably not a lawyer.’’ 4 
This passage makes it absolutely clear that the question ought to be 
treated as a question of fact, subject to judicial control, as jurors are 
so subject, within certain limits, in dealing with other questions of fact. 
It seems plain that the English court of Exchequer Chamber, in a lead- 
ing case where it declared it a question of law, > took the wrong direc- 
tion, and that American courts in following that decision, as they have, 
got our American law into a rut from which it will be difficult to extri- 
cate it, without facing about and overruling their former decisions. If 
any lawyer seriously thinks that, in a proper system of trial by jury, 
this question ought to be regarded as a question of law, just let him 
attempt to draw a series of hypothetical instructions, according to the 
system of instructing juries in Missouri and in some other States, in an 
action for damages for a malicious prosecution, and see what difficulties 
he will encounter, and where he will land. The difficulties of instruct- 


1 2 Thomp. Trials, § 1613, et seq. 4 Ibid. 539, 540. 
2 Lister v. Perryman, L. R. 4 H. L. 5 Panton v. Williams, 2 Ad. & El. 
521; 8s. c. 39 L. J. (Exch.) 177. (N. 8.) 169, 194; s. c. 1 Gal. & Dav. 
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ing juries, under the prevailing rule, are such that in two or three cases 
in Missouri, in which the prevailing rule is followed, instructions have 
passed under review without challenge where the question was submitted 
to the jury as a question of fact. We are glad that the Supreme Court 
of Michigan has rendered this decision, and hope that other courts will 
follow, until the rule on this question is brought into harmony with other 
rules relating to jury trials. 


Parpons: Conpit1ionaL Parpons — VIOLATION oF ConpiTION — RiGHt 
or Persons TO A JUDICIAL INVESTIGATION UPON THE QUESTION WHETHER 
HE HAS VIOLATED THE ConpiT1I0ON.— In State v. Wolfer,) it was decided 
by the Supreme Court of Minnesota that a convict who has received and 
accepted a conditional pardon may not. be arrested and remanded to 
suffer his original punishment because of an alleged non-performance 
of the condition, upon the mere order of the governor. He is entitled 
to a hearing before the court in which he was convicted, or some 
superior court of criminal jurisdiction, and an opportunity to show that 
he has performed the condition of his pardon, or that he has a legal 
excuse for not having done so. On such hearing the court may in its 
discretion, if in doubt as to the facts, take the verdict of a jury, but 
the party is not entitled to a jury trial as a matter of right, except upon 


the question whether he is the same person who was convicted, if he 
pleads that he is not. 


TetecraPH Compantes: Non-Detivery or MrssaGes— DAMAGES FOR 
Mentat Surrertnc. — On the question controverted by many recent 
decisions, whether in case a telegraphic message is sent intended to 
inform the addressee of the sickness, we will say, of a near relative, and 
its delivery is unreasonably delayed, so that the addressee is thereby 
prevented from attending at the bedside before the death takes place, 
damages can be given against the telegraph company, based upon the 
mental anguish and suffering thereby produced, the Supreme Court of 
Missouri has, as any lawyer acquainted with the course its decisions on 
questions relating to railroads and telegraphs might have predicted, — 
taken the view that such damages cannot be given.? The opinion of 
the court is written by Mr. Justice Gantt, who acts as presiding judge 
of Division No. 2, and in fact takes the decisions of that and Division 


1 54 .N. W. Rep. 1065. 


Co., 18 S. W. Rep. 888; s.c. 48 Alb. 
2 Connell v. Western Union Tel. 
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No. 1. It is a learned review of the adjudged cases on the question, 
and towards its close, he uses the following language : — 


We see no reason for making this innovation or exception. The legislature 
has imposed a penalty for each infraction of its duty in delaying a message, and 
it seems very clear to us that, if it is to become the policy of the State to adopt 
this new rule, the legislature, and not this court, should do it. The common 
law has always attempted to deal with the citizen, and his rights and wrongs, in 
a practical way, and the declared object of awarding damages is to give com- 
pensation for pecuniary loss. The right, in a civil action, to inflict punishment 
by way of punitory damages, has been ably controverted The allowance of 
damages for wounded feelings, when they are the concomitant or result ofa 
physical injury, is placed rightfully on the ground that the mind is as mucha 
part of the body as the bones and muscles, and an injury to the body included 
the whole, and its effects were not separable; but the experience of every judge 
and lawyer teaches him how unsatisfactory, in these personal injury cases, 
are the verdict of juries. They are utterly inconsistent, and the courts do 
not attempt to justify these inconsistencies upon any other theory than that 
it is the sole province of the jury to fix the amount. The result is that, in 
nearly every appeal that reaches this court, one ground for reversal is the 
excessive damage awarded; and the right of this court to interfere at all on 
this ground is seriously challenged. It is no uncommon thing to have the 
appellee voluntarily enter a remittitur to save his verdict from the charge of 
passion or prejudice. Under these circumstances, is it wise to venture upon 
the far more speculative field of mental anguish, without guide and without 
compass? We think not. 

We are fully aware that the plaintiff’s claim appeals strongly to the sensibili- 
ties; but to adopt that view we must either be guilty of adopting one 
rule of damages for one class of common carriers, and the breach of their 
contract, or we must conclude that all of our predecessors in the great com- 
mon-law courts were at fault, and henceforth repudiate, not only their 
utterances, but our own, on this subject, and this we have no inclination to do. 
We prefer to travel yet a while super antiquas vias. If, in the evolution of 
society and the law, this innovation should be deemed necessary, the legislature 
can be safely trusted to introduce it, with those limitations and safeguards 
which will be absolutely necessary, judging from the variety of cases that have 
sprung up since the promulgation of the Texas case. 


It may not be improper to observe that the court which has rendered 
this decision, is prone to travel super antiquas vias when to do so serves 
the interests of great corporations; but it is not prone thus to travel 
when it is to the interests of such corporations that it should not do so. 
For eleven years it was the settled construction of the so-called ‘‘ dam- 
age act’’ of that State that the right of action thereby given, was not 
excluded in the case where the injury happened through the negligence 
of a fellow-servant engaged in the same common employment with the 
servant injured. Many legislatures had met in the meantime, and 
although the railroad lawyers were notoriously, and without ceasing, 
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busy about their lobbies, no legislature ever enacted a different rule, 
But the railroad lawyers did finally succeed in persuading the Supreme 
Court of Missouri to overrule its former decisions and enact a different 
rule. Upon this question of jogging along super antiquas vias, there 
are many lawyers still practicing in Missouri, who were members of its 
bar when the Supreme Court of that State decided that an action for 
damages, for a malicious tort — in the particular case a libel — will not 
lie against a corporation aggregate.' But the march of public and pro- 
fessional opinion was such that the court could no more remain super 
hac antiqguam viam, than the traditional donkey could remain on the 
railway track with the locomotive approaching atfull speed. And soit 
is just possible that, if the legislature of Missouri does not enact a dif- 
ferent rule on the question under consideration, a future Supreme Court, 
not the present one, that is hopeless, will do so. The manifest tend- 
ency of judicial opinion is setting in that direction. The question is 
not one of strict logic, but of public policy. All the telegraph business 
of the country is in the hands of one corporate monopoly, which has 
more than 700,000 miles of telegraph lines. The negligence of its 
agents and servants, in the transaction of the business, is notorious. 
There is not a man living who has sent any considerable number of 
messages over its lines, but has had experience of it. Nothing but 
rules of damage such as the one under consideration, will hold such an 
agency to the proper performance of its pubhe duties. 


1 Childs v. Bank of Missouri, 17 Mo., 213; overruled in Jolinson v. St. 
Louis Dispatch Co., 65 Mo. 539. 
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CORRESPONDENCE. 


CHIEF JUSTICE MAXWELL AND MR. CARTER:! THE REVIEWER 
REVIEWED. 


To the Editors of the American Law Review: 


For reasons not necessary to mention, I did not read until recently,? Mr. 
Carter on Chief Justice Maxwell, in the March-April number of your magazine. 
I have not had the pleasure of reading the opinion criticised. Judge Maxwell 
may have been off in his reasons, but in conclusion he was right. The idea of 
a base-ball player on Sunday, a horse-racer, or a gambler, claiming to be dis- 
turbed in his religion, by Sunday legislation, is farcical indeed. 

As a rule, the people in this country who have any religion, or even pretend 
to possess the article, agree on Sunday as a day on which to worship. If there 
is any worship in base ball or any other boisterous sport, I fail to see it. It 
has never been avowed, by even its best devotees. On such occasions, pro- 
fanity and obscene ribaldry often take the’ place of confession, prayer and 
praise. 

Is this religion? We never see it in print, except when the law-breaker is 
arraigned at the bar of justice. Then, poor fellow, he at once becomes pious, 
and claims that the State, by such laws, is encroaching on his religion. He is 
like the fellow in ante-bellum days, who, without negro or hope of one, was 
willing to die in the last ditch, or get his rights in the territories. There isa 
fitness in some things, and an unfitness in others. If the overwhelming ma- 
jority of religious people in this country (not pretenders) ,— those who wish to 
worship God in spirit and truth, agree that Sunday is a holy day, and wish to 
worship on that day, and to gather their friends and children and persuade 
them to do likewise, what right has a minority not even professing any relig- 
ion, to disturb them, by diverting their families and neighbors from the sanc- 
tuary by enticing games, or even the claims of business? If this class of 
opponents to Sunday laws can find no other objection to their validity, except 
unlawful interference with their devotions, they may rest assured that both 
judges and juries will always size them up about right. 

Iwas much amused by Mr. Carter and his argument. It’s a match for that 
of Captain Tristam Shandy. Each of these philosophers reason amazingly well, 
from their stand-point. The captain, though (why didn’t Sterne make him a col- 
onel), has this ’vantage over the gentleman from Platville, — he didn’t ignore 
the reasons of his opponents, but met and fought them like a hero. That one 
was trained a soldier and the other not may account for this difference. 


1 See 27 Am. Law Rev. 224. has been unavoidably held over until the 
2 This letter,intended for anearlierissue, present time.— Eps. Am. Law REV. 
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But in all seriousness, the opinion of John Knox, John Calvin, the fathers, 
nor imperial edicts of imperial Stuarts, has naught to do with the question. It 
is not testimony; it’s only an opinion at best, and hearsay at that. All reason- 
ing on fancies ends in error and phantoms. This was the complaint of Lard 
Bacon against the philosophy of the Aristotle school. In his Novum Organum, 
he exploded the fallacies of the philosophers preceding him, and taught correct 
deductions on no question of dispute could be reached until facts were first 
ascertained. As a great lawyer and jurist he had before him, in the practice 
of the courts, a living example of this successful method of attaining truth, 
And the wonder is that it had not flashed on some other mind before him, 

With this premise, now let us get to the facts bearing on the question before 
us, and wipe from the scroll all opinions and fancies. 

It is a fact that God intended all true civilization should be predicated on 
industry. The command is, work six days and rest the seventh. An obedi- 
ence to the first part of this command necessitates an obedience to the 
second. 

A lazy savage or Arab, who never works, does not falsify the wisdom of 
this law. God himself blessed and hallowed this day of rest, not, as Mr. 
Carter says, for the first time on Mt. Sinai, but when Eden bloomed a para- 
dise, and man and woman stood upright therein, fashioned in the image of 
God, the crowning glory of all this creation. 

It is a fact, that this day of rest was set apart as a memorial of this 
then perfect creation, and as a day of worship. 

It is a fact that man fell from this perfect state, and on this it was writ- 
ten, that the seed of the beguiled woman should bruise the serpent’s head. 
This was prophetic of Christ; and as time marched on, the prophecies of his 
advent and mission became so sure, that none, though a fool, has cause to 
stumble over his messiahship, or doubt his divinity. Many able and good men 
have done so, because their investigation has been shallow on this subject. 

It is a fact that when Christ came, he honored with his disciples up to 
his crucifixion, the day on which God rested after his first creation of man, 
peerless, sinless and in the image of his maker. 

It is a fact that on the cross, he announced that his work for man’s 
recreation in the image of his maker, was finished. 

It is a fact, that after his resurrection, during the forty days previous to 
his ascension, jhe nor his disciples never again honored the day commemo- 
rative of man’s first creation, but did honor and hold as sacred, the day 
commemorative of his resurrection, when man’s opportunity for a new 
creation, in the image of God, became complete. 

It is a fact that he taught that works of charity and necessity were not 
unlawful on the Sabbath day, and clinched this instruction with the truism that 
every natural law, from necessity, must operate the same on a Sabbath day, as 
they do on other days. 

It is a fact that he declared that he was the Lord of the Sabbath, and that he 
made no such declaration as to the other commandments in the decalogue, 
This indicated a purpose to make some change in this institution. We see, in 
fact, that another day for worship was substituted for the old; a reason for it; 
and that, after the crucifixion, the old day was never used by his disciples for 
this purpose again. 
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Itis a fact, that he nowhere abrogates the institution of a holy or hallowed 
day, but by precept and example, reverenced both before and after his resurrec- 
tion, such an institution, and so did all his disciples. 

It is a fact that his last message of love to man, or sermon, was on the Lord’s 
day to John on Patmos. I like this name the best, though in scripture it is 
synonymous with the word Sabbath. 

It is a fact, that for forty days before his ascension, he was a busy instructor 
to his apostles, and was so full of matter that John, in emphasis of this fact, 
says, by a strong figure of speech, that had all he did been written, the world 
would not have held the books. 

One more fact, and I close. The apostles were true to their divine master 
and teacher and sealed their devotion with heroic martyrdom. Would such 
men, without some command from their wonderful counselor, forsake their 
prejudices in favor of the old Sabbath day, and substitute a new one in its place? 

The Christian world does not so think. With unerring philosophy, all buta 
few cranks accept the Lord’s day as their Sabbath. The truly religious have 
agreed among themselves, after a contrary sad experience, that they will no 
longer persecute each other for honest differences in theology, but that each 
Christian sect shall worship God according to their honest convictions. And 
this compact is in our written constitutions, both State and national. But this 
compact is for those who honestly wish to worship, and not for shams. Divine 
and human law has set apart a day for this worship, in which no work is 
allowed, except necessity or charity demands. This day is hallowed by the 
church, and respected by the State. No institution we have can take prece- 
dence to this. It brings rest to the weary, strength to Zion’s pilgrim, and 
diffuses a culture and moral tone to the citizens at large, which no State can 
with safety ignore. Let us keep up this Sabbath institution, with its services, 


sermons, schools, and bells all chiming the one acclaim: Come to the sanctuary 
of the living God. 


JaMEs S. BARTON. 
MCMINNVILLE, TENN. 


Remarks. — In a private letter to the editors, which accompanied the 
above communication, our learned friend states that he doubts the pro- 
priety of printing such discussions in a legal publication. We concur 
with him in this view, and add that we shall endeavor hereafter to limit 
our discussions of the so-called Sunday question to cases where the 
question is presented in some legal aspect. Sunday laws are a species 
of police regulation, with the policy and propriety of which neither the 
judges on the bench, nor the journals of legal news and criticism have 
anything todo. It is the duty of the judge, no matter what his private 
feelings or beliefs may be, to administer the statute law precisely as he 
finds it, so as to give full effect to the intention of the legislature. No 
lawyer, whatever may be his views as to the propriety of such legisla- 
tion, could doubt the soundness of the decision of the Supreme Court 
of Nebraska which has excited this discussion. The judge who wrote 
the opinion of the court is a most learned and excellent judge of long 
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experience. He has written an acceptable work on the law of proced- 
ure, and has long been a welcome contributor to these columns. We 
entertain for him the most unfeigned respect. At the same time, we 
take leave to repeat what we have perhaps said already, that if he had 
limited himself to stating the meaning of the statute and its applica- 
tion to the case under consideration, the propriety of the decision 
would have been so obvious to all lawyers that the case would have 
excited no special attention. But, forgetting in a pardonable enthusi- 
asm, the real office of a judge, he injected into his opinion a sermon 
on the propriety of laws intended to secure the observance of the 
day which some call the Sabbath and others, like the author of 
the above communication, the Lord’s Day. From the propriety 
of this decision no one dissents, but from the views expressed in 
that sermon many honorable and intelligent people dissent. The 
question is of such a nature that it can not be discussed in a colorless 
manner. The discussion is animated on the one side with a religious 
faith and enthusiasm which has been burning in the breasts of a portion 
of the human family for four thousand years. They regard it as obvi- 
ously right that human laws should conform to one of the plain ordi- 
nances of God laid down for the regulation of human conduct. On the 
other hand, a very intelligent portion of those who use the English lan- 
guage make bold to believe that no such ordinance ever came from 
such a source, or that, if it did, it was intended only as a police regula- 
tion for the guidance of a small and limited portion of mankind — for 
those who arrogated to themselves the title of ‘‘ the chosen people.”’ 
They look upon the attempt of the former class of people, by penal leg- 
islation and criminal process, to compel them to conduct themselves on 
a particular day in the week in a particular manner, as an invasion of 
their liberties, —involving, as they think, the old Puritanical proposi- 
tion of worshiping God according to the dictates of one’s own con- 
science and compelling everybody else to do the same thing. In short, 
they regard the law which says to them that they shall neither work nor 
play on the first day of the week as an attack upon their natural liber- 
ties and common rights, involving injury and outrage. And they 
accordingly bring to the discussion of the question the same frenzy 
which the Russian nihilists, in secret conclave, may be supposed to 
bring to the discussion of what they regard as acts of injury and 
oppression perpetrated upon a helpless people by a despotic govern- 
ment. Nor are they able to forget, in arguing the question from a 
Christian stand-point, that the larger portion of their fellow-Christians, 
the great body who belong to Peter’s flock, which is the largest flock, 
neither have nor enforce penal laws prohibiting work or play on the first 
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day of the week; and they are unwilling to believe that those Chris- 
tians are for that reason to be regarded as possessed of less piety, or of 
a piety less acceptable to God, than the piety of the Anglo-American 
Sabbatarian Protestant. We print the foregoing communication, be- 
cause we like to be fair, and to present every side of every disputed 
question, and because we respect the opinions of earnest minds, although 
we may not always, or to the fullest extent, agree with them. In the 
foregoing communication the Sabbatarian side of the question is suc- 
cinctly and forcibly stated, and possibly it cannot be better stated. If 
the premises of our learned friend are indeed facts, — that is to say, if 
they are facts in the same sense in which an event which has taken place in 
human history, or a matter of conceded scientific knowledge, is a fact, — 
then his conclusion seems supportable. We add, in conclusion, thatwe 
have been obliged to reject a number of well-written communications 
upon this subject, and that we hope our learned readers will concur 
with us in the future in limiting the discussion, as we have endeavored 
to do when speaking of it with reference to the Sunday opening of the 
World’s Fair, to mere questions of law. — Eps. Am. Law Rev. 


LITERARY PIRACY IN LAW BOOKS. 


To the Editors of the American Law Review: 


While I do not wish to enter the lists as a competitor for the prizes offered 
by the Review for “ the greatest number of plagiarisms committed upon the 
works of current law writers,” I should like to confide to the REview the 
results of a chance investigation made by me not long since. I am the more 
strongly moved to this because the REvIeEw itself, in its review of the work of 
which I shall speak, either failed to notice the peculiarities which attracted my 
attention, or else, out of excessive good-nature, allowed them to pass unno- 
ticed. Not being myself a good-natured man, but on the contrary very ill- 
natured toward all filchers of other men’s labors, I take a keen pleasure in 
supplying the deficiency in the REVIEw’s review. 

Having occasion recently to investigate a point in the law of negotiable 
instruments, I turned to Daniel’s well-known work on that subject and read 
several paragraphs with the accompanying foot-notes. Afterwards I turned to 
another work on the same subject, by another whom we will call X. I was 
immediately struck with the similarity in treatment, and especially by the 
similarity in the foot-notes. Having my curiosity thus whetted, I determined 
to make a test. Accordingly, I took the second chapter of X’s work, made a 
list of the cases cited at length in the foot-notes, found the same cases in 
Daniel and compared in each instance Daniel’s note with X’s note. To my 
surprise I found that there was scarcely a single extended quotation in a foot- 
note in that chapter of X’s book which was not to be found word for word and 
syllable for syliable in Daniel’s. 1 was prepared to find the same cases cited, 
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and even to find quotations from the same cases; but to find the extracts pre. 
cisely the same, even to the mistakes, was a revelation. In order to avoid all 
doubt as to which was prior in time, I turned to the second edition of Daniel, 
published ten years before X’s book, and made out my lists anew. The result 
of the investigation is shown by the following table of cases, which includes 
every extended quotation in X’s foot notes for that chapter. 


X’s Book. Case Quoted. Daniel’s Book. 
§ 12 Tevis v. Young, 1 Metc. (Ky.), 199. § 92 


Peto v. Reynolds, 9 Exch. 410, 
7 dined Ball v. Allen, 15 Mass. 435. } § 96 
q § 17 Lyon v. Marshall, 11 Barb. 240. 2 100 
F § 19 Bennett v. Farnell, 1 Camp. 130. § 137 
i § 20 Hooper v. Williams, 2 Exch. 13. § 130 
y § 28a Morgan v. Edwards, 53 Wis. 599. § 54a 
ig § 28b Stoneman v. Pyle, 35 Ind. 103. § 62 
q § 29d Black v. Ward, 27 Mich. 193. § 58 
y § 29¢ Thorington v. Smith, 8 Wall. 12. § 169 
a § 29e Overton v. Tyler, 3 Barr, 346. § 61 


§ 32 Cornice v. R. Co., 3 Houston, 289. 


§ 31 


Here are around dozen of quotations which appear in Daniel and are dupli- 
cated exactly in X. It is possible, though hardly probable, that two authors 
traversing the same ground, may choose the same cases for quotable authority, 
and choose the same extracts in each case. But it is hardly possible that they 
q should make the same changes, mistakes, and oversights. Yet this is precisely 
what has been done here. To illustrate :— 
1. D. cites Tevis v. Young, 1 Metc. (Ky.) 199. X cites the case precisely the 
q same. If X had looked at the report, instead of relying on D., he would have 
r, found that the case begins at page 197, and that the quotation is from page 202- 
7 2. D., in quoting from Peto v. Reynolds, transposes in one place the names of the 
7 parties to a case, and reads “Milner v. Gray” in place of “ Gray v. Milner.” 
' X makes exactly the same blunder. 
‘ 3. D., in quoting from the reporter’s note to Bennett v. Farnell, expands the 
q abbreviations K. B. & C. P.; writes “ Emett ’’ instead of ‘“‘ Emet; ”’ corrects “ p. 
698”? to “p. 618;’ changes the punctuation in several instances; and finally 
q omits the last reference in the note. X does precisely the same, even down to 
the change in commas and semicolons. 
4 4. D., in Hooper v. Williams, cites the report at the page where the extract 
a begins; omits three words at the beginning; writes, ‘‘ the opinions of this 
q court and of the Queen’s Bench;”’ instead of “the opinion of this court - 
q and that of the Queens Bench; ”’ combines two sentences into one; punctuates 
several times with dashes where none appear in the report. X does exactly the 
same, though he (or his printer) has skipped four lines and made nonsense. 
4 5. D., in Black v. Ward, writes, 27 Mich. 193, though the report begins at 
4q p. 191, and the extract at p. 200. X faithfully follows D. 
q These illustrations will serve to show whether X sought his own authorities 
i and selected his own extracts, or whether he applied the scissors to Daniel’s 
foot-notes and made his book by vicarious study. It would be easy to go on and 
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select note after note where D. has anticipated X by ten years or more, and 
where the former’s labors have been appropriated without even the poor reward 
of acknowledgment. In several other chapters where I opened at random I 
found that these extracts in the foot-notes had been chosen and printed by 
Daniel and had apparently been cut out and reprinted by X. At all events, X 
has, in most instances where the test was made, printed exactly the same note 
in exactly the same way. 

I say nothing of the similarities in the text of the two works or in the bare 
citation of authorities, but a candid examination and comparison of the corre- 
sponding paragraphs will at least convince the reader that X has added nothing 
new to the learning of the subject. It is at best a rehash, and in many cases 
the hashing has not been over fine. 

Such performances, it is to be feared, are not as rare as they ought to be, 
aud it would be a service to law book buyers and to the profession generally, if 
the learned reviewers of these books would, in place of the formal and per- 
functory notices which usually follow on the heels of these publications, bestow 
a really critical examination upon them and frankly say precisely what the 
author has accomplished, and how much or how little he has added to the 
learning and the honor of his profession. In this way it may be possible to 
stem the rising tide of legal authorship, which bids fair to overwhelm us in its 
flood, and at the same time to check a growing tendency to disregard in a very 
shameless way, one of the ethical principles embodied in the commandments. 
The REviEw has a deserved reputation for frankness, which, while it is not 
always satin-lined and morocco-bound, is healthy and well-timed. Will it not 
set an example of fearless reviewing, as well as of fearless criticism of courts 
and decisions, and proceed to demolish a few fictitious reputations in the realm 
of legal authorship, thereby establishing in this matter the forgotten motto. 


Suum Cuique.” 


Remarks.— We take, with what grace we can command, the 
medicine which ‘‘ Suuwm Cuique’’ administers to us in the above com- 
munication. When we wrote the review of the book in question, we 
had no intimation from any source, and had not the remotest idea, that 
it had been made up by copying the authorities from another work, 
errors and all. The standing and position of the author of the work 
was such as completely to ward the mind from such a suspicion. We 
have often stated, in our department of book reviews, that such a 
“ review of a legal treatise as an editor can give, with very little space at 
his command, and with his table loaded with new books and new edi- 
tions, can at best be but the result of a surface impression derived from 
turning over the pages. Many works on the subject of commercial 
paper had been written at the time when the work of the author whom 
our correspondent designates as ‘‘ X ’’ was published. Could any one 
suppose it to be the duty of a reviewer to institute a comparison page 
by page between the new work and each of its predecessors for the 
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purpose of seeing,— what there was then no ground for suspecting, — 
whether its author had not made it up without original research? Can 
a single editor, laboring for the most part con amore, charge himself 
with so extensive a task? Can he organize himself into what we havé 
called in another connection ‘‘ a universal anti-literary piracy horse- 
thief protective association,’ and spend his time in that way? Who 
will thank him for it? Who, in the meantime, will feed him, clothe him, 
give him sack? — Eps. Am. Law Review. 
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BOOK REVIEWS. 


MURFREE ON FOREIGN CORPORATIONS.— Law of Foreign Corporations. A discussion of 
the Principles of Private International Law and of Loca) Statutory Regulations Appli- 
cable to Transactions of Foreign Companies. By WILLIAM L. MURFREE, Jr., of the St. 
Louis Bar. St. Louis, Mo.: Central Law Journal Company. 1893. 


The author modestly calls his treatise, “this little book; ”’ but it contains 
345 pages of text, and cites about 1,400 cases, besides many applicatory 
statutes. The subject is one which abounds in difficulties and complicaticas, 
growing out of the peculiarities of our American system of government. This 
will be apparent when it is suggested that, in the United States, corporations 
are almost universally created by or under the laws of the different States 
and Territories, and that the power of the Congress of the United States to 
create corporations is limited and has been sparingly exercised. We have, 
then, forty-four States and four Territories, having independent legislative 
bodies, capable of creating corporations for any purpose not prohibited by the 
paramount Federal constitution and law. The corporations so created are 
theoretically residents of the States creating them, and foreign corporations in 
every other State. While they have, under the protection of the constitution 
of the United States, certain commercial powers in every State, so far as the 
transaction of that species of business, which is properly designated as inter- 
state commerce, is concerned, yet when they migrate into another State, either 
in whole or in part,—in whole by moving across the boundary with all their 
property and official machinery, in part by establishing an agency in such 
other State for the transaction of their business,— they become subject to its 
laws. This complication is increased by the fact that in every State there are 
two judiciary systems, independent of each other, the State judiciary and the 
Federal judiciary. It is further complicated by the fact that the Federal judi- 
ciary has assumed the power of enacting for all the States, a sort of common law 
of the United States, under the designation of “‘ general jurisprudence,” which 
may or may not be the common law of the particular State,— thus presenting 
the spectacle of two kinds of law within the same jurisdictional limits, with 
rules often directly opposed to each other, putting the rights of suitors to the 
hazard which depends upon the jurisdiction in which they are impleaded, or 
into which they are driven. This unsatisfactory state of things is complicated 
still more from the fact that the gradual enlargement, by successive exten- 
sions, of the jurisdiction of the Federal courts, has been so generally ac- 
quiesced in, as to encourage the judges of those courts in amplifying their 
jurisdiction, until scarcely a pretense is made, by some of them, of being 
bound, even by the statute law of the State within which they are administering 
justice, and by which rights are governed. Indeed, many of the inferior 
Federal judges seem to get under the constant hallucination that they have the 
same power to set aside and disregard the statute law of the State within 
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which they sit, and by which rights in action before them are properly de- 
termined, which they would have in case such statute law were to be a rule 
of decision in their courts or not, under a mere principle of comity, or accord- 
ing to a mere exercise of judicial discretion. 

A conspicuous, though not by any means unusual, illustration of this ites 
ment has lately come under our notice. An action was brought in the Superior 
Court of Kittitas County, State of Washington, by a boy named Thomas J, 
Richmond, against a foreign corporation called The Northern Pacific Coal Com- 
pany, to recover, on the theory of negligence, damages for a hurt received 
while working for the defendant in his coal mine. The defendant procured the 
. case to be removed to the Circuit Court of the United States for the Eastern 
7 Division of the Districtof Washington. It was tried before the district judge, 
4 sitting ex officio, as circuit judge. This judge is said to be a lawyer of good 
4 learning — at least he is well spoken of by the bar of his State. The plaintiff 
E rested his right to recover, in part, upon a statute of the territory, which was 
in force when the accident took place, under which statute the happening of the 
q accident was prima facie evidence of negligence. The statute was in the nature 
q of a police regulation, intended for the protection of the lives of the citizens 
of the State. Nevertheless, the Federal judge ruled that he would not admin- 
3 ister it, and his ruling was expressed in the following language, as taken down 
by the court stenographer, and embodied in the record of the case lodged in 
the United States Circuit Court of Appeals at San Francisco: ?! 


I do not think the right of action has been taken away by subsequent legislation; if any 
right of action ever did exist and had fully matured by the act of 1889, I do not think that 


4 act affects it — that is a right of action under the statute of the territory. The provision of 
4 the statute making the happening of an accident prima facie evidence of negligence, isa 
a rale that I shall disregard on this trial. I consider, as a rule of evidence, that it is con- 


if trary to the practice and rules of evidence that govern trials, in courts of the United 
States, irrespective of whether it would be binding upon the parties in this case if this 
4 case were on trial in a State court or not; but the statutes providing for trials at common 
; law require the case to be made out by oral evidence and the examination of witnesses in 
open court, and negligence must be proved in that manner. It cannot be made out, in my 
opinion, by a mere showing of something which, under a local statute, would make it 
proven. There are some matters which can be proved, as a rule of property, which can be 
established by the production of deeds, which are regarded as proof, or made proof by 
statutes; but I do not think the fact of negligence can be established by a statutory rule, 
which is different from the common and ordinary rule. 


It will be perceived, on an analysis of this language, that it is tantamount to 
a declaration that, although the legislation of a State forbids the doing of a 
particular act, and declares that, if it results in injury, it will be actionable 
negligence, — yet that statute is of no validity, provided the citizenship of the 
parties is such that they can remove the case into a court of the United States. 

But when it is considered that in such a case the whole fabric of Federal 
jurisprudence is the result, not of constitutional authorization, but the result 
of a palpable usurpation, by which the State courts have been defrauded of 
their proper jurisdiction, not only over foreign corporations doing business 
within their limits, but also over corporations of their own creation, — then 


1 Northern Pacific CoalCompanyv. Rich- of Appeals for the Ninth Circuit, October 
mond, No. 104, United States Circuit Court term 1893, page 86. 
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the subject is one which gives food for the most serious reflection. The con- 
stitution of the United States extended the jurisdiction of the courts of the 
United States to the subject of controversies between “citizens” of the different 
States, and the Judiciary act, in establishing the Federal judiciary, followed 
the language of the constitution. For fifty years the Supreme Court of the 
United States interpreted the word “ citizen,’’ according to its obvious mean- 
ing, as referring to individuals, and not to aggregate bodies of persons; but 
in a noted case,! when a railroad company came before them by eminent coun- 
sel, and requested them to change the rule, they did it, by declaring that the 
word “citizen”? in the constitution and in the Judiciary act, should be ex- 
tended so as to mean, — what every single member in the court knew had 
never been in the mind of the authors of either instrument, — a corporation 
aggregate. The civil war intervened, so that the usurpation did not attract 
attention amid the conflict of arms, until it got to be the doctrine of the court 
that a corporation is conclusively presumed, for the purpose of Federal juris- 
diction, to be a “‘ citizen’? of the State under whose laws it had been created, 
without reference to the citizenship of its members. By this usurpation, a very 
large portion of the rightful jurisdiction of the State courts was seized by the 
Federal courts. 

The reason why the corporations struggled to induce the Federal judiciary to 
declare them “ citizens’? lay farther back. Our ancestors had successfully 
struggled against monopolies and perpetuities; but it remained for the Federal 
judiciary, in the Dartmouth College case, to establish, above the people and 
above the control of their legislation, a new species of monopoly and perpetuity, 
in the form of private corporations having enormous and exclusive powers and 
privileges, procured by bribery, fraud and corruption, from the temporary pos- 
sessors of the legislative power, and thus judicially endowed with irrepeala- 
bility and immortality. From the day of that decision to the present time, the 
Federal courts seem to have regarded it as their chief function to act as the 
guardians of the corporations against the people. Corporate managers, know- 
ing and feeling this, have sought so to incorporate themselves as to make 
themselves “‘ foreign corporations,’’ in the State where they reside, and where 
their properties and business are located and carried on. It is a constant 
practice for citizens of many of the western States to incorporate themselves 
under the laws of West Virginia; and citizens of New York are in the constant 
habit of becoming incorporated under the laws of New Jersey; — not, in either 
case, for the purpose of engaging in enterprises in those States, but to acquire 
the wonderful faculty of being foreign corporations and doing business as such 
in their own States, with the consequent right to remove to the courts of the 
United States any action brought against them, where the amount in contro- 
versy is in excess of two thousand dollars. This usurped Federal jurisdiction, 
and the abuse of organizing pretended ‘‘ foreign corporations ”’ in other States, 
have enabled a great railway system in California to escape the jurisdiction of 
the courts of that State, although all of its owners, with possible and incon- 
sequential exceptions, are citizens of that State. The co-adventurers whe 
organized the Southern Pacific Company, procured themselves to be incorpo- 
rated under the laws of the State of Kentucky, where they never have had and 


1 Louisville &c. R. Co. v. Letson, 2 How. (U. 8.) 497. 
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never intended to have, a mile of road or a dollar’s worth of property; and the 
Southern Pacific Company of Kentucky stands to-day a shameful monument 
of a usurped Federal jurisdiction. 

Mr. Murfree refers, of course, to this tendency of the Federal courts te 
enlarge their jurisdiction,! but with that cautious habit which characterizes 
his writings. He declines “to go into the merits of this controversy ;”’ and it 
is of course, the privilege of a writer, who is merely seeking to state what the 
law is, as it rests in the judicial decisions, to avoid the discussion of contro- 
verted questions; and perhaps it is wiser to do so. 

To avoid further digression, and speak further of the merits of this book, it 
should be said that the author is eminently honest in an intellectual sense; that 
his methods of work are slow, plodding and painstaking; that he digs into 
every case, and examines it with patient care, and presents its doctrine in clear 
language. His powers of analysis are of the very best, and his statements of 
legal doctrine are lawyer-like and absolutely clear. But, as before said, he 
offers his own opinions with great caution, perhaps with timidity. In his dis- 
eussion of the case in which the Federal Supreme Court first declared that, for 
the purposes of Federal jurisdiction, a corporation is a “‘ citizen’? of the State 
ereating it,? he refers to the reasoning of Mr. Justice Wayne, which, it ought 
to be said, is necessarily weak and inconclusive, as ‘“‘ questionable reasoning;” 
and, after quoting a proposition from the opinion, he adds: ‘ This reason for 
extending the Federal jurisdiction would seem to fail.”” The reason has failed, 
for it never was a reason; but the jurisdiction has not failed, for it rested on 
the deliberate purpose of creating a meaning for a word in the constitution 
of the United States which the judges knew its authors never intended it to 
have; and judges that can reach forward in that way for the purpose of enlarg- 
ing their jurisdiction do not “fail” until they are arrested by the legislative 
branch of the government. It is now high time that Congress considered the 
question of declaring that the word “ citizen,’’ as used in the Judiciary act, 
shall no longer be construed as meaning acorporation. Indeed, it is more than 
questionable whether the jurisdiction of the Federal courts, in so far as it rests 
upon diverse citizenship, should not be repealed altogether, leaving their juris- 
diction to rest entirely upon what are called Federal questions. A body that 
habitually overrides the municipal law of the States and undertakes to create a 
municipal law of its own, for the whole United States, which Congress could 
not enact and cannot repeal, should be curtailed in the subject-matter of its 
jurisdiction; or else our entire political system should be inverted, and all 
power vested in the general government, except what it chooses to permit to 
the States. But this should be done, if done at all, by political action, and not 
by judicial usurpation. 

We have, here, then, a well-printed book, written by a very competent lawyer, 
examining about 1400 cases, covering one of the most complicated and inter- 
esting topics in our law. The mere suggestion of this fact is enough to indicate 
that every lawyer, who deals much with the subject of corporations, will regard 
his library as incomplete without it. We note an especially good index, but 


feel obliged to add that the publisher has not bound the book in as good a leather 
as he should have used. 


1 Section 325. 


2 Louisville R. Co. v. Letson, 2 How. (U. 8.) 497, 558. 
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BisHop’s NEW CRIMINAL Law.— New Commentaries on the Criminal Law upon a New 
System of Legal Exposition. By JOEL PkENTISS BISHOP, Honorary Doctor Juris 
Utriusque of the University of Berne. Eighth Edition. Being a new work based on 
former editions, in two volumes, General and Elementary, complete in itself. Chicago: 
T. H. Flood & Company. Law Publishers. 1892. 


This is not a new work, but is really the eighth edition of the well-known 
two-volume work of the author, on Criminal Law. Originally Dr. Bishop wrote 
a single volume on Criminal Law, and caused it to be published inthe year 1856. 
A second volume was afterwards added, and he was persuaded to call his origi- 
nal volume, volume one, instead of allowing it to stand as a separate and 
individual treatise upon the elementary law of crime. He has now returned, 
in part at least, to his original conception; so that he presents his first volume, 
as he originally did, as a volume “ complete in itself,’’ accompanied with a 
separate index. But it is so far connected with the second volume that it con- 
tains a table of the cases cited in both volumes. These cases seem to number, 
in the aggregate, about 13,000. Nota great number for the eighth edition of a 
work, the text of which is comprised in 1,414 pages,— less, notwithstanding the 
author’s well-known habit of condensation, than an aggregate of ten cases to 
each page, though it is to be remembered that many of them are cited several 
times. The second volume connects itself with the first, by containing an index 
to both volumes, and by omitting the table of cases, which is contained in the 
first volume. This index is a monument of skill and industry. It comprises 
196 pages of small type, divided into more than 4,000 titles. Possibly the 
failure of the eminent author to accumulate, in these two elementary volumes, 
in the course of thirty-six years, more than 13,000 cases, is due in part 
to the final “hope,’? with which he clases his preface: “It is my hope 
that the time will come when the legal profession will read something 
and think of something besides the floods of half-considered cases with 
which our over-burdened courts are groaning. But what a revolution!” 
But cases and statutes are the sources of the written law; and there 
is no unwritten law outside of the habits and customs of the people; and a text- 
book which is not based upon statutes and cases contains merely the speculations 
of the author, and, however valuable for the purposes of casuistry, is of no value 
in the practical administration of justice. This Dr. Bishop understands as well 
as any other man. At one place in his preface he says: ‘To find the voice of 
the law, I have attempted to read every pertinent judicial decision of every 
court, from whatever country wherein the common law is administered, and 
there are not many decisions which I have not succeeded in finding and reading. 
Not all that I have read are here cited, but mainly they are; for somewhere 
there must be a limit.’ It is scarcely to be credited, notwithstanding this 
statement of the eminent author, that there are not more than 13,000 cases in 
all common law countries bearing upon the general law of crime. Itis believed 
that there are more than five times that many, in the aggregate. But, on the 
other hand, it is to be kept in mind that, in the United States, nearly all crimes 
are now statutory, and that Dr. Bishop has treated of Statutory Crimes ina 
separate work, and has given to the profession still another work, that on Crim- 
inal Procedure. Whatever may be thought of the extent to which Dr. Bishop 
has examined and cited the case law on the subjects of his treatises, it must 
certainly be said that he has done enough, — more than any of his predecessors, 
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and all the most captious could claim. But the manner in which he has done it, 
though not always above criticism, places him in the very front rank of legal 
authors, living or dead. The text of these volumes forms of itself a superb 
work of art. . 

In his preface, which, from beginning to end, is characterized by the most 
enormous vanity, a quality in which this author surpasses every other man of 
distinction since the death of Cicero,—he puts forward the claim that, from 
1716, when Hawkins’s work was published, to 1856, when the first volume of 
his Criminal Law writings appeared, being one hundred and forty years, there 
had been no new text-book on the criminal law, —the works of Chitty, Russell 
and others being merely rehashes, with some additions, of the great work of 
Hawkins. To this he makes a partial exception in the case of Archbold, and 
then berates some of the American judges for their ignorance in citing the later 
work of Archbold, called “The New System of Criminal Procedure,” etc., as 
though it were his earlier and original work, not knowing the difference between 
the two. We fully believe that this claim is in the main correct, though it 
would have been more modest if the author had allowed some one else to make 
the discovery. But, the profession being so profoundly ignorant upon all mat- 
ters of legal bibliography, and willing to take any kind of a rehash of a law 
book as original and genuine, provided it will only help them to win and defend 
cases, — he felt obliged to put forward the claim. Nor is he at all modest in ex- 
plaining the extent to which he has placed the legal profession and the jurisprud- 
ence of English speaking peoples under obligations to him. ‘* My work,” says 
he, ** has wrought a revolution.’’ Yes. ‘It would gratify what I fear is vanity 
in me to state the facts on this subject, if I had a tribunal to decide and report 
thereon.’? What Dr. Bishop fears is what the legal profession knows. That 
profession may not be competent, as a tribunal, to decide and report upon the 
extent of Dr. Bishop’s ‘‘revolution;’’ but it is perfectly competent to decide 
and report upon the question of his vanity; and upon that question its report 
will be unanimous. 

At this point the writer of this able preface, which consists of only eighteen 
pages, raises the customary shriek about literary piracy. The copyright laws 
are not good enough for him; and he wants the National Bar Association, or 
somebody else, to organize a sort of anti-literary piracy, horse-thief-protection 
association, for his benefit, instead of acting as such an association himself. 
He says:— 


We have copyright laws, available in extreme cases, for the protection of the non- 
essentials, — namely, the mere words and the order of the arrangement,— of the scientific 
author’s work; but, as commonly interpreted, they permit anybody to steal and claim as 
his own everything in it which is dripping with the sweat of his brains, which embodies 
the chief labors of a life of struggle and toil, everything meritorious as an intellectua) 
achievement, everything of practical value, everything adapted to bring pecuniary com- 
pensation for the labor, and especially for the skill expended; all of which one who has 
learned the use of words can steal as rapidly as a typewriter can follow his dictation. 
That I dissent from this interpretation, and why, is explained in another connection.1 
Still in the present state of legal enlightenment, I should have no more confidence than 
any other lawyer that I could take a case before our highest tribunal and procure from it 
an interpretation in advance of what I have stated to be the common opinion. And I pray 
that no one will try the experiment until the time arrives, which I think 1 foresee, when it 


1 Citing Bishop Non-Contract Law, § 1335, and note. 
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may be successful. On the other hand, if professional opinion keeps in its present path, 
and if all that I have done in the legal field is claimed by others and accepted by the pro- 
fession as theirs, —If I am the Shakespeare sunk by the Bacon,—I shall not be here to 
complain. 


It is comforting to Dr. Bishop’s professional brethren to know that if they 
thus lose their legal Shakespeare, they may possibly ‘‘ save their bacon,’’ — in 
other words, that his admired writings will not be wholly lost to them, but that 
they will continue to shine, through the pages of succeeding generations of 
literary thieves, as the moon shines with borrowed light, from the sun. Long 
after Dr. Bishop shall have departed from us, since his equal can never again, 
in the ordinary course of nature, appear, his writings, under the names of other 
authors, will continue, though faintly, to illumine our jurisprudence as the 
moon at intervals illumines the earth :— 


“With borrowed light, her countenance tri-form, 
“First fills and empties to enlighten the earth, 
“ And in her pale dominion checks the night.” 


Dr. Bishop then proceeds to particularize, and to instruct the succeeding 
generations of literary thieves how they may perform their thievery without 
being detected by their professional brethren after he shall have passed away, 
which event we hope may be long deferred. 


Let me call to mind how this sort of thing has been done. The book known as Whar- 
ton’s “ Precedents of Indictments and Pleas” I assume to be just as original as any book 
with which it is connected, though I have not made such comparisons as would enable 
me to speak with exactness. The preface to the first edition is dated in 1848. After I nad 
contracted with publishers for my own books, Messrs. Train and Heard undertook to 
supply the professional want, by a book of “ Precedents of Indictments and Special 
Pleas.” By diligence, they were able to lay it before the public in 1855, before my first 
volume appeared. It was not a case of conflict with my work, but it occupied this ground 
of Wharton’s. One year and nine months afterward appeared a second edition of Whar- 
ton’s Precedents, while yet there had not been sufficient time for Train and Heard’s book 
to become much known. So this second edition, to which, as said in its preface, “‘ a large 
number of new precedents have been added,” absorbed one hundred and seven of Train 
and Heard’s Precedents, and sixty-one from Warren’s Ohio Criminal Law, published a 
year before, and added three other new ones from sources which do not appear. This was 
all. Limiting the inquiry now to Train and Heard’s book, and looking for the one hun- 
dred and seven precedents taken from it, with their aitached notes, this second edition 
credited thirty-one to “ Th. & H. Prec.;” one, to“ Th. & H. Rec.;” ten (under one refer- 
ence), to“ Th. & Heard’s Prec.;* one, in another place, to the same; six to“ Tr. & H. 
Prec.;” forty-two to various sources, whence with alterations and adaptations, in some 
instances slight, and in others considerable, yet in all sufficient to distinguish them, they 
had been extracted by Train and Heard; and sixteen being among those which stood as 
original — that is, without credit —in Train and Heard’s book, were set down as orig- 
inal —that is, without credit— in Wharton’s. Also, as thus original, in Wharton’s book, 
appeared Train and Heard’s adaptations of the forty-two extracted precedents, and vari- 
ous notes of theirs. This is an exceedingly able specimen of the legal writings of its class. 
After the one hundred and seven precedents with their notes had been embowelled from 
the rival, it may be assumed to have been pretty thoroughly killed. And such proved to 
be the fact. Nobody knew the meaning of the abbreviation ‘‘ Th. & H. Prec.,” or the 
“Th. & H. Rec.,” or even of the faller “‘ Th. & Heard’s Prec.,’”” which appeared simply in 
two references; for even a reader acquainted with the names would not understand that 
“Th.” was an abbreviation of Train. True, among the one hundred and seven extracted 
precedents, there were six credited to “ Tr. & H. Prec.” And this part of the work was 
equally able with the rest; for it showed, though indistinctly, what was the book meant, 
and any reader, predetermined to accept all as right, could, in an emergency, declare that 
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the imperfections and omissions in the credit for the other one hundred and one prece.- 
dents, with their notes, were all blunders of the printer. And still such predetermined 
person could affirm that a book so inaccurately printed as, out of one hundred and seven 
words in the manuscript, to utterly omit fifty-eight, being more than half, to substitute 
others for forty-three, and to follow copy only as to six, was so accurate as to be a safe 
guide for professional use. As already stated, this rival died with the embowelling, 
Certainly no admirer of Wharton’s book could say that it was from any weakness of its 
own; for any work must be deemed meritorious from which it was ry to abstract 
so large a part of its contents, and take so much pains to conceal the transaction,1 
Here was a case which, to appearance, and I presume in fact, was within the protection 
of the copyright laws. I have no special information why they were not resorted to. 
Speaking, therefore, without reference to the particular instance, there are obstructiong 
to employing them which do not often occur to persons not connected with authorship, or 
always to those who are. The violation of a copyright is a joint harm to the publisher and 
the author. The publisher has many books, and he has reason to fear that if he becomes 
plaintiff in one case of violation, he will be made defendant in another, by way of reprisal, 
Therefore, practically his hands are tied, and we seldom hear of a publisher bringing this 
sort of suit, But the author is grappled to him. Not inquiring what is the strict law, he 
cannot, in the ordinary circumstances, prosecute a pirate effectively without his publish- 
er’s consent, and this cannot be given except under too great a peril to assume. I donot 
think it judicious to state more plainly how this is. If Train and Heard’s book had not 
been killed, and if these authors had made an exceptional sort of contract with publish- 
ers, they might perhaps have become masters of the situation when a second edition was 
called for, not before; but, as I have just said, it will not be wise for me to be more ex- 
plicit. Whetheror not poverty in the authors was a farther obstruction in this case I do not 
know, but it oftenis. I will simply say that, plain as this case probably was, I know of no 
way, though I have given much attention to the subject, whereby the author of a book thus 
killed can maintain in a court any proceeding with a freedom which will render its institu- 
tion judicious. And thus is explained the admirable judgment with which the order book 
of precedents was managed. Like the hunter of a wild beast, it escaped personal danger by 
making the embowelling effectual. Mr. Heard is said to have been an excellent classical 
scholar, so he had read the famous maxim, Fas est ab hoste doceri. And he understood it. 
It was all that was left to hft him up from his overthrow. It will specially illustrate my 
subject to state how, ina particularinstance, this wasdone. The late Judge Metcalf, while 
at the bar, had written a much admired article in a periodical called The American Jurist. 
Mr. Heard, in conjunction with Mr. Bennett, edited a “Selection of Leading Cases in 
Criminal Law, with Notes,” published in 1856, in two volumes. This article, ‘* with afew 
additions,” and with credit to its source, was inserted as Mr. Heard’s note to one of the 
cases.2 On a call for a second edition, in 1869, the note was retained, yet the credit was 
omitted. Next, in Mr. Green’s ‘“‘ Criminal Law Reports,” the article appears as anotea 
third time, headed as follows: “ This note, by Mr. F. F. Heard, is taken from 2 Bennett & 
Heard’s Leading Criminal Cases, p. 7,and by the permission of the author is here inserted.’4 
I do not propose further to say how fared these two “ babes in the wood,”’ namely Train 
and Heard’s book and my book, except as follows: If the one died and was covered by the 
birds with leaves, the other has somehow survived. The part of my labors which consisted 
of the precedents — namely, the book termed “ Directions and Forms,” — was many years 
delayed, and during its delay nothing fresh appeared from which the older * precedents” 
could be much enlarged. Editions have been published in two volumes, instead of the 
original one, but the apparent enlargement consisted chiefly in alterations of the type, 
dimensions of the page, and thickness of the paper. There has been no edition since my 
“ Directions and Forms” was published. But the book called “ American Criminal Law” 


1 Here the learned author drops this foot- There is generally a washing after a mur- 
note: “I have written this paragraph asthe der, but how it was in the present instance 
result of a comparison of Wharton’s book Ido not know.” 

in its first and second editions with Train 2 Bennett & Heard Lead. Cas., Ist ed. 
and Heard’s. I have notlooked orinquired 255. 

to ascertain whether or not, in future edi- 8 2 Bennett & Heard Lead. Cas., 2nd ed. T. 
tions, the hands that did the embowelling 4 2 Green Crim. Law Rep. 252. 

were washed after the rival book had died. 
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has been transmuted from one volume to several, and so changed in appearance as to leave 
no discernible likeness to the old book, and, on a cursory looking into it, is scarcely distin- 
guishable from mine. Whether or not the courts would have held that there was any vio- 
lation of my copyrights, which, we have seen, under the commonly accepted interpreta- 
tions, protect only the husk and not the kernel, I never inquired or considered. This was 
from reasons with which I need not here trouble the reader. Aside from works local to 
particular States, there has been no new book covering the field of the criminal law since 
mine was published. How it is that the book older than mine, having dropped all sem- 
blance to its former self, so closely imitates the newer, while the book of precedenis 
remains unchanged, and is utterly dissimiliar to the later appearing “ Directions and 
Forms,” those who wish to know can find out on an easy investigation. Being denied a 
tribunal before which anything can be established, I propose to add nothing further here, 
except a single caution to the inquirer, as follows: If one takes from a more accurate book 
what, as he presents it, appears erroneous, the fact that he took it is not reversed. For 
example, he may have blundered in copying, or the printer may have blundered in setting 
up his manuscript, or he may have added something foolish or wrong to cover up his tracks 
and appear original, or otherwise he may have mingled what he took with what was too 
weak to exist anywhere except on his own page; and still the taking is just as real a thing 
as if it was unceremoniously done. I have before me illustrations of all this, butI do not 
fee) justified in encumbering this already too long preface with them. 


We quote this long passage at the risk of incurring an action for libel, be- 
cause we believe that a portion of it is distinctly actionable. We do it for the 
purpose of giving further publicity to so much of it as is true, and protesting 
against so much of it as is false. It is perceived that it deals exclusively with 
the works of dead men. Judge Metcalf is dead; Mr. Train, who was attorney- 
general of Massachusetts, is, we believe, dead; Mr. Heard is dead; and Dr. 
Wharton is dead. We do not know whether this matter was written and pub- 
lished while any of these eminent men still lived. It is easier to grapple with 
a dead lion than with a live cur; and some men prefer the latter course, where 
a choice is left open to them. So far as the use of Judge Metcalf’s article is 
concerned, there is nothing in the language employed by Dr. Bishop which 
shows that he is entitled to say one word upon the subject. There is hardly 
any doubt that the matter was used in the Leading Criminal Cases with the con- 
sent of the author —a thing which is often done; and perhaps the author was 
paid for giving that consent. The repetition of it in Green’s Criminal Reports 
is traceable to a mistake; since the author could have had no motive in credit- 
ing it to a wrong source. The statement does, however, illustrate how an 
author may lose the credit which is justly due him for his work: and to that 
end it is a useful statement. Then, in so much of the above quotation as de- 
scribes the manner in which Dr. Wharton borrowed from the book of Preced- 
ents written by Train and Heard, it is perfectly obvious, to any candid mind, 
that Dr. Wharton intended to give credit, but that his failure to do so was due 
to typographical errors. If he borrowed some of the matter from the work of 
Train and Heard, and cited it without giving them credit, it was a matter be- 
tween him and the owner of the copyright of the work of Train and Heard. 
There is not a single suggestion in the language above quoted, that leads tothe 
inference that the borrowing did not take place with the permission of the 
owner of that copyright, or that it was not paid for. Dr. Bishop is thus 
charging Dr. Wharton with a piracy in respect of something which, for aught 
that he discloses, may have been the result of an amicable arrangement between 
authors or publishers. As he does not know the contrary, he stands convicted 
of meddling with an affair which is none of his. The animus of this inter- 
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meddling is perfectly obvious. Dr. Wharton, whose work is referred to in the 
above quotation, under the designation of ‘‘ American Criminal Law,” had com. 
mitted the unpardonable offense of writing a law book on the same subject ag 
Dr. Bishop. Dr. Bishop earns his bread as a writer of legal treatises; and 
everything that he has written conclusively proves that, however admirable hig 
judgment is upon an abstract proposition of law, yet, in every case where his 
interest is involved, and where a spirit of rivalry is enkindled, he is blind almost 
to the point of insanity. Let us repeat one passage from the above extract: 
“The book called ‘American Criminal Law’ has been transmuted from one 
volume to several, and so changed in appearance as to leave no discernible 
likeness to the old book, and, on a cursory looking into it, is scarcely distinguish- 
able from mine. Whether or not the courts would have held that there was any 
violation of my copyrights, which we have seen, under the commonly accepted 
interpretations, protect only the husk and not the kernel, I never inquired or 
considered. This was from reasons with which I need not here trouble the 
reader.”? There is in this language a distinct imputation that Dr. Wharton, in 
re-writing, in successive editions, his American Criminal Law, in such a man- 
ner as to be “ scarcely distinguishable ’’ from the work of Dr. Bishop, has sim- 
ply adopted and plagiarized the latter work. Dr. Wharton was a writer who 
did not, in many cases, give proper literary credit where he made extracts from 
the writings of others. He would introduce a paragraph with such an expres- 
sion as this, without using quotation marks: ‘‘ These principles, thus con- 
tinues Bar;”’ and then he would translate and copy, without any quotation 
marks, a whole page from the text of that distinguished German author; and 
no one could tell from the text whether Dr. Wharton was extracting the first 
sentence or the whole page. In his work on Agency, he made undue use, with- 
out honorable credits, of the work of Evans, an English author, whose work) 
before appearing in book form, was published serially in the Law Times, and 
the plagiarism was exposed by the English author. Dr. Wharton, in addition 
to being a legal author, was a theologian, a doctor of divinity, and a professor 
of theology, we believe, in the University of Boston; and in respect of appro- 
priating without accurate credit, the literary labors of others, he seems to have 
had the usual elastic theological conscience. But there is no substantial ground 
for the conclusion that he ever appropriated from Dr. Bishop’s work on Crim- 
inal Law any of the labors of that author. The two works are, in their treat- 
ment, strikingly dissimilar. We are well acquainted with both of them. There 
is no more resemblance between them than will necessarily arise where two 
authors are writing treatises on the same subject, upon materials drawn from 
the same sources. Such writers naturally will, in many cases, formulate legal 
propositions in nearly the same language, because both of them drew their 
statements from the language of judges in their opinions, or from the language 
of eminent masters of the common law, like Coke, Hawkins or Blackstone, in 
their treatises. We have offered to Dr. Bishop, more than once, the use of our 
columns in exposing any plagiarism committed by Dr. Wharton in his criminal 
law upon any works of Dr. Bishop, and of course the offer has been declined. 
It is libelous and wicked thus to charge what the author of the charge knows 
that he cannot prove, and which he does not intend ever to attempt to prove; 
and it is not the less libelous and wicked because he makes the charge, not in 
direct language, but by way of inferences and innuendo. 
We are not going to minimize the wrong of literary piracy; but we are not, 
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on the other hand, going to the extravagant length of holding that there ought 
to be a copyright upon mere ideas. If that is to be the law, no lawyer, author, 

or lecturer, who has a good memory, could ever read the works of Dr. Bishop 
without fear and trembling; since a subsequent publication, in an address to law 
students, or even in abrief filed in court, might subject him to an action for liter- 
arypiracy. Ideascannot be thuspatented. Very few of Dr. Bishop's ideas orig- 
inated with him. Some of them can be traced back to the tablets of the Assyrians; 
and if a patent had been clapped upon each one as it was evolved from some 
new brain, in the process of human evolution, how many of them would Dr. 

Bishop have possessed at the present time? While we want to be understood 
that we do not intend to palliate in any degree the work of the literary thief, 
we want to make it clear that, when we use the expression “ literary thief,’” we 
refer to men who, without taking the trouble of original research, construct 
books from the writings of previous authors. We refer to Dr. Bishop’s man- 
with-the-typewriter, who simply sits down, takes the work of a previous author, 
changes the arrangement, adopts his ideas, changes the frame of the expres- 
sions, adopts the cases which he cites, but changes the arrangement of the 
citations so as to cover up his tracks, and, without giving the profession the 
benefit of any original research in the sources of jurisprudence, publishes a 
pretended new book for their ostensible benefit. These thieves we have hereto- 
fore exposed, and we intend to expose them whenever we can do so with safety 
to ourselves. We have heretofore said, and we repeat, that there is but one 
way in which a legal publication can expose such thievery, and that is by means 
of the “‘ deadly parallel column; ’’ the plunderer and the plundered must be printed 
side by side, or in such juxtaposition, that the reader can judge for himself 
whether the limit of ethics has been passed by one author in making use of the 
work of another. If Dr. Bishop can prove that Dr. Wharton, in his Criminal 
Law, has appropriated any of the ideas of him (Bishop), we hereby renew our 
tender to him of the use of the columns of this REvrew for that purpose; pro- 
vided he can prove it in the way indicated, and he impliedly confesses in the 
above language that he cannot. He is dealing with the reputation of a dead 
man; and if he cannot prove his insinuations he has no right to make them, 
but ought forever to hold his peace. 

Nor are the legal profession, as Dr. Bishop insinuates, unfit as a tribunal to 
decide such a question, so far at least, as a decision, which can have moral 
weight, may be concerned. Lawyers are men of educated consciences. They 
understand better than theologians, or doctors of medicine, or ordinary busi- 
ness men, the difference between good faith and bad faith; and the better class 
of lawyers are more sensitive to the principles of honor than any other class of 
men. No lawyer will raise his voice, in any association or club of lawyers, to 
defend literary piracy; but every one will denounce it. 

But while Dr. Bishop is entirely dissatisfied with the tribunal to which he 
makes these frantic appeals and before which he lays these baseless accusa- 
tions, he does, nevertheless, wish that the same body of men, in some of their 
associations, would organize a bureau to investigate the grievances of which he 
complains. He expresses this wish in the following language, most of which is 
copied from the seventh edition of his work, and renewed in the present 
edition :-— 


“The establishment, by the National Bar Association, or some other association or 
individual, able and willing to bear the expense, of a bureau to investigate, by the help of 
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trained experts, every book relating to the law, and especially every new one, and report 
in writing to the profession, simply and only as to its bona fides, If it is a reprint ofa 
foreign work, is it correctly done, with name of author, dates, and the like, true to the 
fact? If it professes to be original, how far is it so? Are due credits given? Are the 
rules of our written language concerning quotation marks followed? Are there concealed 
piracies? Did the writer alter from other books any part of what he put forth as his own? 
Was the work done personally by the ostensible author? If a book of reported cases, did 
the judges, in their opinions, deal fairly with counsel, text-writers, and one another? And 
leteall other questions, pertinent to the main inquiry, be answered. The copyright laws 
need amendment and extension. Among the rest, we should have more stringent rules 
against piracy as a civil wrong. And it should be made a crime for an author to appro- 
priate knowingly, animo furandi, and with the omission of credit, either the thoughts or 
the words of another as his own. The copyright protection should be made to avail ne 
one who willfully, in his book, puts forward a claim to originality beyond the truth. And 
there should be established a governmental bureau, in a degree similar to the private one 
suggested, to make due examinations by experts of all books for which copyrights are 
taken out. Resulting therefrom, in proper cases, the formal copyright should be with- 
drawn. These suggestions, imperfect, and in outline incomplete, will suffice for this place, 
“Where there is a will there isa way.’ If the profession is satisfied with things as they 
now are, no one man can change them. If it wants a real reform, it lacks neither the 
understanding nor the energy to supply all deficiencies, and put it through to the very day- 
light. There may be in our broad country some one man — there may be two, I have no 
means of proving that there are not more — of the opinion that stealing is not the honest 
thing in legal authorship. I do not know even one man concerning whose views I should 
dare to assert so much. We look to the press as the standard of public opinion, whether 
in law, in morals, in politics, or anything else. The legal press, without a solitary excep- 
tion unless I overlooked something, either was silent upon the above propositions, or ridi- 
culed them. In the light of the actual facts of stealing, nothing could more conclusively 
show the importance of the subject to which I thus called attention. When I consider the 
marked favor with which a kind profession has received my writings my pride is kept con- 
stantly in abeyance by the impossibility of knowing whether they are approved for the 
purpose for which they were made, or because they have furnished a thronged stealing- 
ground.” 


The foregoing language involves at once the most wild and visionary sugges- ° 
tions, and the most sweeping accusations against legal journalism and the legal 
profession. The legal profession ought, on the one hand, in some of their asso- 
ciations, to organize what we have called “a universal, anti-literary piracy 
horse-thief protective association;’’ and the government ought to organize a 
bureau of the same character. The law journals are berated because they do 
not approve of this idea, or because they ridicule it; and the “ kind profes- 
sion”’ are charged with approving the writings of this eminent author, because 
they have furnished a “ thronged stealing-ground.”’? Only the mind of a man 
which is wrought up on the subject in question, almost to the verge of insan- 
ity, could put forth such suggestions. Dr. Bishop should take to himself the 
advice which the most egotistic of all English poets gave himself: — 


“But I must think less wildly. I have thought 
“ Too long and darkly, till my brain became, 
“In its own eddy, boiling and o’erwrought, 
“A whirling gulf of fantasy and flame. 

*‘ And thus, untaught in youth my heart to tame, 
“ My springs of life were poisoned. ’Tis too late!” 


Let us refer the above extraordinary propositions to the principles of the 
common law, which this author so ably and tersely sets forth in these admired 
yolumes. Most of the language above quoted was first printed in the preface 
to the seventh edition of the author’s work, in the year 1882. At that time 
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there was no such an institution as the “ National Bar Association;’’ but the 
learned author, though deeply versed in the principles of the common law, and — 
though having read nearly every case in the English language on the criminal 
law, did not know that fact. The reason why he did not know it was that he 
was out of touch with his professional brethren and with the world generally, 
as much so as a monk in his cell. At the time when the above language was 
reprinted, namely, in 1892, an institution known as the “‘ National Bar Associa- 
tion,” which had been organized in the interim, but which never had a raison 
@etre, had become practically defunct. There was, however, at the time when 
the above language was first published and also at the time when it was repro- 
duced in the preface to the present edition, an institution known as the 
“ American Bar Association.”” But the eminent author who demands that the 
“National Bar Association, or some other association or individual, able and 
willing to bear the expense of a bureau to investigate, by the use of trained 
experts, every book relating to the law,’’ —certainly no light or inexpensive 
undertaking, — had never been a member of either of these associations, and 
, had never contributed a dollar to their revenues. How coulda man possessing 
so little professional and public spirit, demand such enormous sacrifices on the 
part of his professional brethren, for his benefit? Nor can it escape attention 
that the demand which he thus makes is entirely opposed to the genius of the 
common law, of which he is at once the greatest admirer and the ablest expon- 
ent. The policy of that law, from immemorial times, has been to commit the 
task of prosecuting crime in the name of the sovereign, to the person directly 
aggrieved by the commission of the crime; and this notwithstanding the fact 
that, in legal theory, the private injury is merged in the injury to the 
sovereign. 

In a former number of this REVIew, in referring to the last edition of Dillon 
on Municipal Corporations, we stated, in substance, that for several years his 
publisher had cheated him out of his royalties on the work. That statement, of 
course, did not refer to the honorable house whose imprint is now uponit. It 
referred to a man well known to the publishing fraternity. That man, after 
going through bankruptcy, without any assets to be divided among his cred- 
itors, started a so-called ‘‘ Encyclopedia of the Law.’’ That ‘‘ Encyclopedia” 
was made up by a great many different persons, some capable and some incap- 
able, some honest and some dishonest. Some of them stole right and left; and 
we believe that, in the aggregate, it is the most enormous literary plagiarism of 
our time. But the lawyers neededit. It furnished them with a key to the store- 
house of judicial reports, and they bought it in great quantities. It was, in one 
or two instances, detected in its thefts. It plundered the notes of Mr. Wald, of 
the Cincinnati bar, to his edition of Pollock on Contracts. He made a fuss 
about it; but he was not properly supported by his publishers, — a habit of 
publishers of which Dr. Bishop complains and for which he shows the reason 
in the language already quoted; and he only secured an acknowledgment of 
credit in the title which had been stolen from his work, and a “‘ Complimentary ”’ 
copy of the work which contained the theft! The same ‘“ Encyclopedia” - 
pirated, in its title on Partnership, the work of Judge Bates, of Cincinnati. This 
work is issued by T. H. Flood and Company, of Chicago, who are the publishers 
of the present and other works of Dr. Bishop. Mr. Flood supported his author, 
and determined to stand by him through thick and thin, until the wrong was 
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redressed. The result was that the publishers of the so-called “‘ Encyclopedia? 
paid to the author forty-five hundred dollars for the use of the pirated matter, 
though under some sort of an understanding that the thing was not to be made 
public. But it leaked out, and it is a good thing that it did. The fact will no 
doubt direct other authors of legal treatises to the same work, and may lead 
to other demands upon its publishers. 

There was another prosecution for the piracy of a legal work, of which Dr, 
Bishop says nothing in this preface. The work was Bishop on Marriage and 
Divorce. The pirating work was Wait’s Actions and Defenses. Wait had em- 
ployed another lawyer to prepare that title for him, and it seems that he pre- 
pared it from the admired work of Dr. Bishop, a work which we take leave to say 
is the best, although the first, of all his published works. Dr. Bishop brought 
an action against Mr. Wait for this piracy. At the time when that action was 
pending, he sent to the present writer a printed copy of the bill. It is under- 
stood among the law publishers that that suit was compromised, and that dam- 
ages were paid, although under an agreement that the facts should be kept 
surpressed. We do not say that such is the fact, but we say that such is cur- 
rent report among the law publishers. If that report is incorrect, we shall be 
glad to be informed of the fact, and shall be glad to make the proper correction. 
We say that a man who demands so much in his behalf from his professional 
brethren, has no right to agree to a compromise of such a litigation which shall 
involve a suppression of the facts; but, on the other hand, we say that he owes 
a duty to his professional brethren, and especially to those engaged in legal 
authorship, as well as a public duty generally, of giving the facts the fullest 
publicity. 

We have said this much on the subject of literary piracy, because the learned 
author of this work has given such an unusual degree of attention to the sub- 
ject in his preface. While we do not agree with the extreme views which he 
takes upon this question, we do sympathize with them; and we will aid him to 
the extent of our power in suppressing the evil, in so far as itis an evil. We 
agree with him that conscious literary piracy ought to be made a crime, and 
that the literary thief ought to be behind the bars of the penitentiary, in com- 
mon with other thieves. We also regard him as using most appropriate language 
when he calls them “thieves.” We have always called them “ thieves,’”’ and 
we never supposed we were using language too strong. 

Our disagreement with Dr. Bishop on some of these questions does not 
diminish our admiration for his work. He is undoubtedly entitled to more re- 
spect than any living law writer. No law writer, not even Kent, has done as 
much for the jurisprudence of his country. His text is, on the whole, charac- 
terized by the greatest care, and by a degree of accuracy which might be pro- 
nounced extreme. That there are no inaccuracies in it, would be too much to 
hope for, though they are generally found to be verbal, if found at all; as, for 
instance, where, in section 457, he speaks of “ misprision of treason committed 
against the general government.’’ Of course, neither treason nor misprision of 
treason is ever committed against a government. It can only be committed 
against the sovereign— in England, in former times actually, and at the present 
time theoretically, against the king or queen, and in this country against the 
United States in its political character. Then, as to the manner in which Dr. 
Bishop makes use of the great number of cases which he cites, we do not 
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regard him as possessed of the most accurate habits. He is too much in the 
habit of citing cases on a principle thus expressed in his preface: ‘‘ Where a 
multitude of cases together sustain a particular doctrine of the text, each one 
alone may be as fragmentary and ineffectual as a single stick in a bundle, which 
in its combined form, is rounded, compact and strong.”’?! We do not think that 
it is practicable, or even possible, to support a legal proposition by piecing a 
number of cases together, no one of wiich decides the proposition. We have 
had occasion to analyse two chapters in the works of this writer, case by case, 
and we discovered a striking dissimilarity in his manner of using his authori- 
ties in the two works. In the first case — we are speaking now from memory — 
we had occasion to examine, case by case, that part of his work on Marriage 
and Divorce which relates to the physical examination of parties in divorce and 
other like proceedings. We found his text amazingly accurate and faithful to 
the authorities cited. We also found that it was dovetailed together with the 
most consummate literary skill, — displaying at once the most perfect accuracy 
and the greatest possible compression. That was his first work, and it was 
written, we believe, when he was assistant librarian of the Social Law Library 
of Boston. The other instance was in the chapter on Bail in his work on 
Criminal Procedure. That examination took place during a summer vacation, 
when the present writer was, as Lord Brougham said of himself, ‘‘ The only 
judge in town,’’ and was pestered with applications of habeas corpus and to 
admit to bail persons held under criminal charges. He determined to investi- 
gate the American law of bail, and to that end he took the chapter of Dr. Bishop, 
last alluded to, and examined, in detail, all the cases cited in his teeming foot- 
notes; and as the result of the examination he wrote and published in the 
Criminal Law Magazine, an article on the subject of Bail in Criminal Cases. If 
the reader cares, for one moment, to have our idea of how the cases on a sub- 
ject ought and ought not to be presented, he should compare that article with 
the ten or twelve pages of Dr. Bishop’s work where a text, supported by the 
same cases, will be found. The writer arose from that examination with the 
distinct impression that, while Dr. Bishop never stated any legal proposition 
incorrectly, he stated many things vaguely, and without sufficient fullness to 
convey a correct idea of the state of thelaw. Wemake the confession of having 
thus used the cases cited in the foot notes of this learned author, at the risk of 
being put by him in his category of ‘‘ thieves” that have congregated upon his 
“thronged stealing ground.”’ 

There is a great diversity of merit among the different works of this author. 
His fame will rest chiefly upon his work ‘ Marriage, Divorce and Separation,” 
and upon the present work on “ Criminal Law.’? These works, in our judg- 
ment, have never been surpassed in the English language. If he has not been 
as successful in dealing with statutory subjects, it is not remarkable; for it is in 
dealing with the principles of the common law, or of general jurisprudence, 
that he has shown the greatest mastery, and his mind seems impatient of the 
detail necessary to write on statutory subjects. It is perhaps for this reason 
that his work on the property rights of Married Women is probably his poor- 
est work, and not a very good work, judged by any standard. The laws of a 
people slowly change, like the sounds of their language. The fond hope of Dr. 
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Bishop of having written works that will “live ” will never be realized in its 
full extent. But the work before us will be evidence of what common law of 
crimes was as long as the works of Coke and Hawkins and Blackstone will be; 
and it will furnish at once the model and the “ stealing ground’’ for many a 
subsequent literary pretender. : 


STREETS AND HIGHWAYS IN FOREIGN COUNTRIES. — Reports from the Consuls of the 
United States on Streets and Highways in their Several Districts, in Answer to a Cir- 
cular from the Department of State. Issued from the Bureau of Statistics, Department 
of State. All requests for these Reports should be addressed to the Secretary of State. 
Washington: Government Printing Office. 189]. 


This is one of the special consular reports from foreign countries, of which 
we have already had occasion to speak. It is a book of nearly six hundred 
pages of ordinary law size. Road-building has devolved upon the State, in 
some form or other, in every civilized country and in every recorded age. The 
Americans, more than any other civilized people, have let it out to private cor- 
porations; and the turnpike and the “ shunpike”’ of past ages illustrate and 
disgrace our civilization. The tendency now is for the State to resume control 
of its highways, to exercise its right of eminent domain over the thieving and 
dilatory turnpike companies, as it soon will over the railroad companies, 
Hence it is that such a volume as the one before us possesses a peculiar inter- 
est. It tells us how they have built roads in the Old World. If anew generation 
could come after another glacial period, the remnants of masonry still remain- 
ingin Alpine and in Latin countries would give to the men of our age the name 
of “‘ road-builders,”’ as we give the name of ‘‘ mound-builders”’ to the prehis- 
toric inhabitants of North America. 


LABATT’S DIGEST OF AMERICAN STATE REPORTS. — A Brief Digest to Volames XXV. to 
XXX. of American State Reports, together with an Index to the Notes, an Alphabetic 
Table of Cases Reported in Volumes XXV. to XXX., and a Numerical Table of Cases 
Reported in Volumes I to XXX, inclusive. ByC. B. LaBaTT. Presented to the Patrons 
of the Series by Bancroft-Whitney Company, San Francisco. 


This isa well-made book of 182 pages. It is constructed in the general style 
of the preceding digests of the same series, and is designed only for temporary 
use of the patrons of the series. The entries are brief and synoptical, but 
sufficient to express fully the point intended; so that it forms a very complete 
index-digest of the six volumes which it covers. The author is a very pains- 
taking and competent lawyer, and has evidently devoted a good deal of labor 
to the preparation of the work. We have already found it very useful im 
making researches into recent American case law. 


CHURCH ON HABEAS CORPUS, SECOND EDITION.—A Treatise on the Writ of Habeas Cor- 
pus, including Jurisdiction, False Imprisonment, Writ of Error, Extradition, Mandamus, 
OCertiorari, Judgments, etc., with Practice and Forms. By WILLIAM 8S. CHURCH, Coun- 
selor at Law. Second Edition Revised and Enlarged. San Francisco; Bancroft-Whit- 
ney Company, Law Publishers and Law Booksellers. 1893. 


The first edition of this work appeared in 1884. Prior to that time there had 
een but one American work on the subject of the writ of Habeas Corpus, that 
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of Hurd, originally published in 1858, and revised in 1876. Although the text 
of that work was well written, it fell very far short of making a full examina- 
tion of the judicial authorities; and another work of the same kind was much 
needed when this work was first published. It proved to be a very useful and 
satisfactory work, and enabled the lawyers and judges to get access to the 
judicial decisions on questions presenting unusual difficulty, because, in many 
cases, involving conflicts of jurisdiction among different courts, and between 
the national and State courts. The author has added to the present work about 
twelve hundred cases; so that the number now cited is nearly three thousand, 
including a good many Canadian cases. He has added two new chapters,— one 
on the nature of the writ of habeas corpus, and the other on appellate proced- 
ure connected with the use of the writ. The work, as now presented, 
embraces 1055 printed pages; and the pages are large, and the foot notes are 
in rather small type,—so that the matter presented in this volume is greater 
than that presented in ordinary law volumes. The index, in rather small type, 
but so leaded as to be conveniently read, attests the comprehensiveness of the 
work and the great variety of topics included in it. The typographical appear- 
ance of the work is only fair. The outlines of the letters are not clear, — indi- 
cating either that the type used is too much worn, or that an indifferent quality 
of ink had been employed in printing it. 


AMERICAN STATE REPORTS, VOLUME 31.—The American State Reports, Containing the 
Cases of General Value and Authority Subsequent to those Contoined in the “ American 
Decisions” and the “ American Reports,” decided in the Courts of Last Resort of the 
Several States. Selected, Reported and Annotated by A. C. FREEMAN, and the Asso- 
ciate Editors of the “ American Decisions.” Volume XXXI. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law Booksellers. 1893. 


We note in this volume extensive monographic notes on the subject of What 
Words are Sufficient to Effect a Transfer of Title to Real Estate,! Conditions 
Subsequent in Deeds of Conveyance; ? Assignability of Settlers’ Rights in Pub- 
lic Lands; * Manda:nus against the Governor of the State, Referring to no less 
than five previous monographic notes on the same subject in the series; ‘ Lia- 
bility of the Owner of Real Property for Injuries Sustained by Persons Coming 
upon his Premises;> Undue Influence as Affecting the Validity of Wills, refer- 
ring to three previous monographic notes in this series on the same subject; ® 
Parol Licenses, their Nature and Revocation;’ Occupation of City Streets by 
Railroad Companies;* Accommodation Paper — Rights and Liabilities of Mak- 
ers and Endorsers,—referring to one monographic note in the series 
on the same subject;® Liability of Ship Owners for Injuries Received by 
Seamen from Officers of the Ship and for Acts of Fellow-Servants.!° No idea of 
the richness and variety of the notes presented in this and other volumes of the 
same series can be obtained, unless it is stated, in addition to the above, that 
every case in the present volume is followed by a note, varying in length from 
a single paragraph to two pages of small type, which consists entirely of refer- 
ences to preceding cases in the same series upon the doctrine of the case to 


1 pp. 26-23. 4 pp. 294-304. 7 pp. 712-719. ® pp. 743-757, 
2 pp. 46-48. & pp. 524-525. 8 pp. 733-734. 1° pp. 805-809, 
3 pp. 197-198. 6 pp. 670-691. 
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which the note is appended. It is perhaps not generally known that these 
short notes which consist of cross-references, so to speak, but which really col- 
lect and state ina succint form the doctrine of all the preceding cases in the, 
series on the particular subject, as well as many of the more extensive mono- 
graphic notes, are the work of Mr. C. B. Labatt, whom we introduce to our 
readers in the present number, as the author of a very thoughtful leading article 
on a subject which is pressing more and more strongly for solution — and for 
a better solution than it has received from the courts of the country. Mr. 
Edwin D. Smith, who has been long employed on this series, is now preparing 
the short notes on volumes soon to be issued. Mr. Frank F. Freeman, a kins- 
man of the general editor, is constantly employed in making notes for the series, 
Mr. Joseph Leggett is also entitled to the credit of authorship of some of these 
exhaustive and useful notes, which he is able to make in the intervals of time 
allowed him by his practice. The work of selecting and editing the principal 
cases falls entirely upon Hon. A. C. Freeman, the general editor. This work 
he performs in a very satisfactory manner, bringing to bear upon it a judgment 
which has been perfected by a long experience. In the discharge of this duty 
he finds it necessary to steer clear, on the one hand, of the habit of falling into 
ruts and of selecting decisions which merely repeat themselves; and on the 
other hand, of reproducing cases which have no other merit than an igno- 
rant and ill-considered novelty. At the same time, he understands the fact that 
the patrons of the series would not pardon the omission of well-considered 
cases, decided by strong courts, merely because they might be novel; because 
many such cases mark new departures in an overgrowing jurisprudence, 


Upon the question of the cases most fit to be selected for such a series, there 
is obviously wide room for a difference of judgment, as may be seen by a com- 
parision of the cases selected in the same period of time by the editor of the 
‘« Lawyers’ Reports Annotated,’’ with those selected by the editor of this series. 


The percentage of cases in the selection of which their judgments concur, is 
comparatively small. F 


Woop on LIMITATIONS, SECOND EDITION. —A treatise on The Limitation of Actions a 
Law and in Equity, with an Appendix containing the American and English Statutes of 
Limitations. By H. G. Woop, Author of “The Law of Nuisances,” “‘ Master and Serv- 
ant,” “ Fire Insurance,” ‘‘Landlord and Tenant,” “Law of Railroads,” etc., in two 
volumes. Boston: The Boston Book Company. 1893. 


The first edition of this work was written in 1882, and we noticed it in the 
Southern Law Review soon after it was issued. The present edition was the 
last work of the lamented author before his sudden death, the proofs having 
been returned by him to the printer only a few days before he died. The pub- 
lishers’ state, in a note to the second edition, that the text has been thoroughly 
revised, resulting in many changes and additions, in accordance with the latest 
statutes and judicial decisions; that more than two thousand additional cases 
have been cited; that the Appendix, embodying the English statute of limita- 
tions, as well as those of all the States and Territories, has been thoroughly 
revised; that it was the author’s aim throughout to make his references to the 
latest statute revision or code; and that in each case the subsequent laws have 
been examined so as to bring the statutes down to date, as far as published. 
The number of cases now cited seems to be about eight thousand. The text is 
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in smaller type than that usually employed in legal treatises, and this results 
in there being too little contrast in the size of type between the text and the 
notes. It would seem, from a glance at the mechanical make-up of the book, that 
it was the purpose of the author and publishers to issue the second edition, like 
the first, in a single volume, but that it was deemed better to divide it into two 
volumes in view of the fact that the total number of printed pages reached 
1,130. If type of the size usual in legal treatises had been employed, it would 
have made two volumes of convenient and reasonable size, about 750 pages 
each, and the text would have been easier and pleasanter to read. As it is, it 
makes two volumes of less than the usual size, and the publisher has been 
obliged to use much thicker paper than usual in order to prevent the volumes 
from appearing too diminutive. ‘The reader cannot, however, complain of the 
quantity of matter which is presented in these two volumes. 

If our memory serves us correctly the first legal treatise which this writer 
gave to the profession was published about seventeen years ago. From that 
time until his death he was engaged almost exclusively in the writing of legal 
treatises. His treatises were very acceptable to the profession, and were con- 
stautly quoted by the judges in their opinions. He was a very strong man 
physically, and his habits of literary work were thorough. His statements of 
legal doctrine were clear and lawyer-like, though without any unnecessary em- 
bellishment. As aids to the judge and working tools for the lawyer, his works 
are probably not surpassed by any. We are notaware that they have ever been 
subjected to censure, or even to unfavorable criticism. 


HALL ON INFRINGEMENT OF PATENTS.— The Infringement of Patents, for Inventions not 
Designs,— with Sole Reference to the Opinions of the Supreme Court of the United 


States. -By Tuomas B. HALL, of the Cleveland Bar. Cincinnati: Robert Clarke & Co., 
Publishers. 1893. 


This is a book of 275 pages, imperial 8vo. It is printed in great pica type, 
double leaded, and the sections are spread wide apart. It consists of a succes- 
sion of statements of mere points, and the points are merely such as have been 
decided by the Supreme Court of United States. It is divided into “ subjects,”’ 
and the subject is divided into “‘ heads,’’ and the heads are divided into sections. 
There are 673 sections in all. It has no alphabetical table of cases, but, follow- 
ing the text and preceding the general index, is a topical table of cases— that is 
to say, a list of the cases collected under each “ head,’’ with the number of the 
section opposite. Such a table of cases is totally useless for every conceivable 
purpose; and we say with confidence that no judge or practitioner will ever 
attempt to use it after once looking at it. The index, which consists of three 
pages only, is about the poorest that we have ever seen. On the whole, the 
work is obviously the production of some one who wanted to get his name in 
print, and who is not in any sense an expert in legal authorship. We doubt 
whether the practitioner cannot serve himself just as well by taking the title on 
Patent Law in some digest of the decisions of the Supreme Court of the United 
States, though this book collects later decisions of that court than are found in 
any existing digest. The author prints, on a leaf following the title page, the 
following dicta from a decision of the Supreme Court of the United States: 
“A question arising in regard to the construction of a statute of the United 
States concerning patents for inventions cannot be regarded as judiciously settled 
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when it has not been so settled by the highest judicial authority which can pags 
npon the question. * * * No question arising in any such case, reviewable 
by this court, can be regarded as finally settled, so as to establish the law for 
like cases, until it has been determined by this court.’”? To this the author 
merely cites “U.S. Supreme Court, 1888.’? He does not give the volume and 
page from which this dicta is taken. Concerning this quotation, two things 
may be said. In the first place, it does not express the rule on which the court 
will act in future cases, but is little more than the dictum of the judge who 
wrote the opinion — the supreme thought of the particular hour. If the inferior 
Federal judicatories, by a unanimous and long continuous concurrence of judg- 
ment, agree upon a rule of decision in patent cases, that rule becomes in a 
sense a rule of property, and the Supreme Court of the United States will not 
readily overthrow it, although the decisions of the inferior judicatories may not 
be regarded as “‘ settling ’’ the doctrine until they have been finally approved by 
the court of last resort. Even if the court might suppose that the settlement 
agreed upon by the inferior judicatories was erroneous, it would be loath to 
disturb that settlement after a great lapse of time, but would leave it to Congress 
todo so, if thought best. To do otherwise would not be a proper exercise of 
their jurisdiction. This principle, as a principle of law, finds its expression 
in the maxim communis error facit jus. An illustration of the fact that the 
highest judicial tribunal will not, even where it doubts the wisdom of a rule 
which has long been agreed upon and settled by the inferior judicatories, over- 
turn that rule, but will leave the matter to the legislature, is shown by a decision 
of the House of Lords, holding that the rule that what is reasonable and proba- 
ble cause for making an arrest is to be decided as a question of law in an action 
for damages for a malicious prosecution or false imprisonment, was the law of 
England, because it had been long held to be so by the courts of common law 
of that country, and with a unanimous concurrence, — though the question had 
never before been presented for decision in the House of Lords. The legal 
profession are always prepared for surprises in the decisions of the courts, and 
to this statement the Supreme Court of the United States furnishes no excep- 
tion. That court is not irrevocably wedded, even to its own decisions. Within 
a recent period it has made an essential departure, overruling many of its 
former holdings, in the definition of the patentability of an invention. It is 
not, therefore, true, as implied from the above quotation, that a question in 
regard to the construction of a statute of the United States, cannot be regarded 
as finally settled, so as to establish the law for like cases, until it has been 
determined by the Supreme Court of the United States. It is finally settled so 
far as all inferior judicatories are concerned, Federal or State, until it is again 
unsettled by the tribunal which has settled it. The foregoing quotation would 
not justify the inferior Federal courts in disregarding their own decisions, or 

he decisions of other inferior Federal courts in patent cases, on questions 
which had not been settled by the Supreme Court; nor will it justify a lawyer, 
merely for the sake of getting his name before the public, in making a collec- 
tion of points decided by the Supreme Court of the United States on the 
infringement of patents, and neglecting all the decisions of the inferior judica- 
tories, and not assuming to point out discrepancies, or to show the extent of 
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the particulars wherein the decisions so collected have overruled or modified 
the decisions of the inferior tribunals,— and to call that a book. 


BisHop’s CODE PRACTICE IN PERSONAL ACTIONS.— An Elementary Treatise upon the 
Practice in a Civil Action, as Governed by the Provisions of the New York Code of Civil 
Procedure. By JAMES L. BISHOP, Author of a “ Treatise on Insolvent Debturs,” etc. 
New York: Baker, Voorhis & Co. 1893. 


The work before us is the outcome of a special course of lectures delivered 
by the author to the students of the Columbia College Law School a year or 
two ago. The special aim of the book is to explain and analyze the New York 
Code; and the citations of cases are all of New York courts. In confining the 
book exclusively to the New York practice, we think the author has made a 
mistake, especially if it is the intention to place the book in the hands of 
students outside of New York. True it is that the codes of the other States 
follow that of New York in its essential particulars; but the constructions 
placed upon the various sections differ materially in the several States; and it 
would seem a positive injury to a student in Missouri or California to indoc- 
trinate the diverse laws and constructions of other States as those of his own. 
The successful practitioner is he who is thoroughly acquainted with the decis- 
ions and statutes followed by those courts wherein his labors are; and, when 
these fail him, he should look beyond. We have no hesitancy in pronouncing 
this work to be a very able presentation of the decisions of the New York Code, 
and the best that could be placed in the hands of students and lawyers who in- 
tend to practice in that State. 

“Code Practice ’’ contains 519 pages of text, with a very exhaustive index of 
45 pages. The paper and printing average better than the ordinary run of 
recent law books. In the next edition we would recommend that the author 
cite outside authorities bearing upon his text, as this would greatly increase 
the general value of his work. 

W. OD. T. 


A CRITICAL HISTORY OF MODERN ENGLISH JURISPRUDENCE. — A Study in Logic, Poli- 
tics ard Morality. Nona Pretoris edictu, neque a Duodecim Tabulis, sed penitus ex intima 
philosophia haurienda juris disciplina. By GEORGE H. SMITH, author of “ Right and 
Law,” “ The Law of Private Right,” and essays ia the American Law Review on “‘ The 
Certainty of Law and the Uncertainty of Judicial Decisions,” “ The True Method of 
Legal Education,” and other subjects. San Francisco: Bacon PrintingCompany. 1893. 


The author of this book is well known to the readers of the REviIEw by his 
scholarly and philosophical contributions to its pages, and by his published 
volumes of essays as well. The present volume is a criticism of the theories of 
jurisprudence, promulgated by Hobbes, Bentham and Austin. It is moreover 
a logical exposition of the true theory of jurisprudence. His argument is so 
logical and so connected from beginning to end that it is difficult to state it 
briefly; but as the author in his preface has set forth the nature and purpose 
of his essay very clearly, we quote a few passages from this, which we think 
will give a better idea of the essay than we could give in any words of our 
own. He says: “A limited edition of this little work has been printed, with a 
view of submiting it to friends of the author and others, he may have reason 
to suppose, are interested in political science. 
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“In regard to the subject, — which is Jurisprudence, — its study in England 
and this country, within the last fifty years, has fallen into almost entire 
neglect; and there is now no subject more generally unpopular. The general 
reader regards it as belonging peculiarly to the province of the lawyer, and the 
lawyer, in general, as a study of no practical utility, and, with which, conse- 
quently, he has no concern. And the few who are addicted to philosophy, turn- 
ing to the works of the modern English jurists, find there something which 
bears no resemblance to real Jurisprudence, but which has usurped its place, 
and even its name. 

** But real Jurisprudence, the science of rights, or of right or justice, is, in 
fact, the science of the necessary conditions of rational social life, and there. 
fore the fundamental part of political and social philosophy. And, as of all 
the departments of the Science of Human Nature it is of most transcendent 
and vital importance, so it excels them all in the scientific rigor of its method,— 
which approaches nearly to that of Geometry, — and, consequently, in the cer- 
tainty ofitsresults. Hence, if we leave out of view its fortunes in England 
during the present century, no other branch of philosophy has had a grander 
history; nor is there another that excels, or even equals it, either in the genius 
of those who have devoted themselves to its study, or in the interest and 
beneficence of the results achieved. 

“Tn short, its history is the history of human civilization; for civilization 
itself, in the proper sense of the term, is merely the capacity of a people for 
social life, or, in other words, its capacity for realizing justice; and jurispru- 
dence may, therefore, without impropriety, be said to be the science of civ- 
ilization. From this science and its literature, consisting of the best work of 
the greatest intellects of the race, and to which in the continental countries of 
Europe fresh additions are being constantly made, English-speaking peoples, 
since the advent of Bentham and Austin, and by the predominance of their 
philosophy, have been effectually isolated; and it may, therefore, with confi- 
dence be asserted that no task can be nobler, or, to the philosophic mind, 
more interesting than the one I have here, however inadequately, attempted; 
namely, to refute the fantastic and pernicious theory by which the English mind 
has been so long dominated, and by which, for the time being, it has been 
reduced, in its capacity to deal with jural and political science, to a state 
approaching imbecility, and to rehabilitate in our midst true jurisprudence. 

“The logical or analytical method demands the use of a style altogether dif- 
ferent from that in common use, — which may be called the popular or rhetori- 
cal. For it is the peculiar characteristic of the logical style that it must be 
accurate or aphoristic, i. e., it must express the exact truth, without any admix- 
ture of error; for otherwise our conclusions will be altogether unreliable. And 
this requires the exact analysis of the meaning of the terms we use, and the 
formal statement of our propositions; which to the general reader is distaste- 
ful. For, while the logical style admits, and even requires, great brevity of 
expression, — so that in general the matter of volumes of ordinary popular dis- 
quisition may by means of it be compressed into a few chapters,— yet, it 
demands on the other hand a degree of attention and independent thought, that 
only a few highly trained, or exceptionally gifted minds are willing to give, or, 
perhaps, are capable of giving. The best type of this style is found in the 
mathematics, and especially in geometry, and also in the writings of the class- 
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ical jurists of the Roman law; and, at least in our investigations, it can never 
be departed from without the risk of error. Of the essential characteristics of 
this style the writings of Hobbes and Austin are among the best examples; the 
former, on the whole, superior; but the latter, in their analytical parts, though 
lacking the graces of rhetoric, excelling all others in a rigid observance of the 
requirements of logic. 

‘“‘My own style I have sought equally to adapt to the subject, and to the 
nature of our investigations, and I trust I may say of it, without vanity, with 
Hobbes, that while ‘ there is nothing I distrust more than my elocution, never- 
theless, I am confident, excepting the mischances of the press, it is not 
obscure.’ 

We regard this essay as a very important contribution to the literature of 
jurisprudence, on its theoretical or philosophical side. 


DIGBY ON THE HISTORY OF THE LAW OF REAL PROPERTY, FOURTH EDITION.— An In- 
troduction to the History of the Law of Real Property with original authorities. By 
KENELM EDWARD DIGBY, M. A., Judge of County Courts. Late Vinerian Reader in 
English Law, and formerly Fellow of Corpus Christi College in the University of 
Oxford. Fourth Edition. Oxford, at the Clarendon Press. 1892. pp. 446 and xiv. 
Price, 12s. 6d. For sale by Little, Brown & Co., Boston. 


Every one wishing to trace the history of land law consults Mr. Digby’s ex- 
cellent work. In the preface to the first edition published in 1875, the author 
makes a good statement of the purpose and plan of his work. ‘‘ My object 
throughout has been to attempt to explain the leading principles of the law as 
it exists at present by reference to its history. For antiquarian research I am 
painfully conscious that I have neither sufficient knowledge nor leisure. I have 
endeavored to state with accuracy such matters connected with the antiquities 
of our law as are necessary to explain its later developments, or as seemed to 
possess an intrinsic interest so great that the omission of them from an outline 
of the history of the law of land would not be justified. I have endeavored 
on the same principle to select the original authorities which form the backbone 
of this treatise. Experience abundantly proves that no account can give so 
vivid and trustworthy a picture of the history of law as the original authorities 
themselves. For the purposes of legal education they are of the utmost value. 
But so little attention has been paid to the abundant materials we possess, they 
still exist for the most part in so inaccessible a form, that they can hardly be 
said to be available to the student.”’ 

The most important change made in the fourth edition consists in the addi- 
tion of translations of the extracts from Glanville and Bracton immediately 
following the Latin originals. 

The book is beautifully printed at the Clarendon Press. 


BIGELOW ON BILLS AND NOTES. — Elements of the law of Bills, Notes and Cheques and 
the English Bills of Exchange Act for students. By MELVILLE M. BIGELOw, Ph. D " 
Harvard, Boston. Little, Brown & Company. 18%3. One vol. pp. 325. Price, cloth, 
$2.50 net. Law sheep, $3.00 net. 


This is a new volume in the excellent series of books for students of the law 
published by Little, Brown & Company. It is the third volume contributed to 
this series by Dr. Bigelow, the others being upon Torts and upon Equity. The 
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profession has long since come to know that any work by this author is certain 
to be well planned, well carried out in detail and well written. The book under 
consideration may certainly be sodescribed. A student will find here a concise 
and clear statement of the principles of the law of negotiable paper, and we 
do not know of any work upon the subject which he can study with equal profit, 

We have only one criticism to make and that is that the author uses 
*<cheque”’ for *‘ check.’”” We know of nothing in the etymology of the word 
which makes the spelling of the word most common in England preferable in 
this country where this spelling is not in use. 


ADDISON ON Torts. Seventh Edition. A Treatise on the Law of Torts or Wrongs and their 
Remedies. By C.G. ADDISON, late of the Inner Temple, barrister-at-law, author of “The 
Law of Contracts.” Seventh Edition. Edited by Horace Smith, Bencher of the Inner 
Temple, Metropolitan Magistrate, Editor of “ Addison on Contracts,” “ Roscoe's 
Criminal Evidence,” and Author of Treatises on the “ Law of Negligence” and “ Land. 
lord and Tenant,” etc., and A. P. Percival Keep, M. A., of the Midland Circuit, Barrister- 
at-law. London: Stevens and Sons, Limited, 119 and 120 Chancery Lane, Law Publishers 
and Booksellers. 1893. Royal 8vo. Law Sheep. pp. 893 and lxxxix. $9.00 net. For sale 
by Little, Brown & Co., Law Publishers and Importers, 254 Washington Street, Boston. 


This work is an English classic in the law. The first edition was published 
in 1860, and it has ever since been the leading work upon the subject. The 
seventh edition is edited by Horace Smith, Esq., who is himself well known for 
his labors in legal literature. The editor in his preface says: ‘ As in the 
editors’ last edition of ‘Addison on Contracts,’ so in the present volume, 
considerable saving of space has been attained by carefully revising the text, 
by restraining the redundancy of the language, by excluding repetitions of 
statements, by a cautious weeding out of obsolete cases while generally refer- 
ring to their names in the notes, and by the excision of such matter as appeared 
to incumber the work without adding to its utility. The result has been that 
notwithstanding the introduction of above 400 new cases, and many new 
statutes, the present volume only exceeds the last edition by six pages.” 

The chapter headings are as follows:— 


I. The Nature of Torts. 
II. The Justification of Torts. 
Ill. The Discharge of Torts. 
IV. Of Remedies. 
V. Of Tort-feasors. 
VI. Injuries to the Person. 
VII. Injuries to Reputation. 
VIII. Injuries to Rights of Property. 
IX. Injuries to Domestic Rights. 
X. Injuries to Public Rights. 
XI. Duties of Public Officers. 
XII. Of Fraud. 
Of Statutory Compensation. 
XIV. Notice of Action. 
XV. Of Costs. 


The number of cases cited is a little less than six thousand. 
It is hardly necessary to say anything of the great value of the original work. 
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It is well known to the profession in America. The present edition by reason 
of the additions and revisions is superior to any of its predecessors. Accuracy 
in the legal principles stated and accuracy in the statement of them, in other 
words, accuracy of law and accuracy in its expression, mark every page of the 
work. 

It is unnecessary to say that the book is beautifully printed. 


PATENT OFFICE MANUAL. —Including the Law and Practice of Cases in the United States 
Patent Office and the Courts Holding a Revisory Relation Thereto. Also, an Appendix 
of Copyright Decisions, etc. By GEORGE H. KNIGHT, Member of the Patent Office Bar 
Association; Resident Member of the New York Academy of Science, etc. Little, 
Brown, & Company, Publishers, Boston. 1 vol., 8 vo. Law Sheep. pp. 655. Price, $5 
net. 

This book presents a summary of procedure in the patent office. It treats 
particularly of the application for a patent, the preparation of the claim and the 
prosecution of it till it eventuates ina patent. It does not deal largely with the 
law of the subject as declared in adjudicated cases, but quite fully with matters 
of practice in the bureau of the patent office, and refers to a large number of 
decisions of the commissioners of patents. There is a short chapter upon the 
patent franchise which is partly historical. The remainder of the book is in 
the form of a digest, the greater part of it being devoted to decisions relating 
to patents for inventions, the other parts being decisions relating to patents for 
designs, and decisions relating to trade-marks and labels. There is an appendix 
treating of copyrights, which is too short and incomplete to be of much use. 

The work is a valuable one to patent solicitors. 


SPELLING ON EXTRAORDINARY RELIEF. A Treatise on Extraordinary Relief in Equity 
and at Law. Covering: Part I. Injunction. Part II. Habeas Corpus, Mandamus, Prohi- 
bition, Quo Warranto, and Review or Certiorari. Containing an exposition of principles 
governing these several forms of relief, and of their practical use; with Citations of all 
the authorities todate. By THOMAS CARL SPELLING, Anthor of “ Law of Private Corpora- 
tions.” In two volumes. Boston: Little, Brown, & Company. 1893. Two vols., 8vo. 
1969 pp. Law sheep. $11.00 net. 


We confess that we took up these volumes for examination with the expecta- 
tion that we should find in them more tocriticise and condemn, than to approve; 
and for this expectation we had two reasons; in the first place we had found 
occasion to examine with some care the author’s previous work on Corporations, 
not, however, in the way of writing a review of it, and had found many faults 
of plan and execution, and of literary style and finish, as well. Again, we had 
thought that the subjects treated of in these volumes had been fully covered by 
at least one writer of established reputation and eminence in the law. A new 
writer upon these subjects could justify his sending out another work only upon 
the ground that he had stated the law in a better manner than his predecessors 
had, or had by his industry found much new material which his predecessors 
had omitted or had not availed themselves of. In these days of many new law 
books we have seen some which seem to have been written solely for the reason 
that some one else had written upon the subjecta work which had proved success- 
ful and given the author areputation. Given this basis of some one’s success 
with the subject up starts a publisher or several of them to find some 
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lawyer to make another book on the same subject; or the lawyer starts up 
to make the book and find a publisher. Of course the author who first 
writes a good book upon a subject does not make the subject his own to the 
exclusion of another who may wish to take up the same subject. If the later 
writer can make a better book, can develop the subject more completely, orina 
better form, or in a manner better suited to the time and the growth of the law, 
the subject is properly his, however excellent may have been his predecessor's 
work. But if the later writer merely follows in the footsteps of the earlier 
author, adopting his plan and his arrangement, barely avoiding, perhaps, such 
an appropriation of the earlier work as to escape a prosecution for piracy, his 
book is without justification for its being. 

Our examination of Mr. Spelling’s book satisfies us that it is a very much 
better book than his first one on corporations. It is better planned, is much 
more thorough in execution, and his style of expression is very much improved, 
Our first ground of prejudice is removed. As to our second ground of preju- 
dice, from the examination and comparison we have been able to make we are 
disposed to think that Mr. Spelling’s work has many merits of its own, and will 
prove to be a useful and acceptable book to the profession. The citations of 
cases seem to be very full and complete. The topics are well arranged, and the 
treatment adequate. While the author’s statements and conclusions are not 
likely to be taken as authoritative in the same degree as those of Mr. High, for 


instance, his book will be found to be of value as a digest of the existing law. 
The work is divided into two parts. 


Part I. Injunctions, 928 pp. 
Part Il. Book I. Habeas Corpus, 178 pp. 
“ If. Mandamus, 288 pp. 
III. Prohibition, 40 pp. 
IV. Quo Warranto, 108 pp. 
V. Certiorari, 143 pp. 


Frrnam’s COLORADO PRACTICE. — Practiee in Courts of Review that substantially follow 
the Colorado Procedure. By JamEs C. FITNAM, Esq., of the Colorado Bar. Chicago: 
E. B. Myers and Company. 1893. 


What has here been said with reference to another book on code practice will, 
in a measure, apply to the present work. The citations are almostexclusively of 
Colorado cases, which have no positive and binding force outside of that State, 
excepting the chapter on Writs of Error, which contains a few citations of 
Illinois cases. The fact that the practice of most of the States was settled 
before Colorado became admitted does not add to the value of the decisions of 
her courts to practitioners outside States. 

Nevertheless the work is very well written and neatly gotten up. It isa 
thorough and exhaustive review of the decisions of the Colorado Court; and 
while we could not undertake to recommend it to practitioners outside of that 


State, we judge, from its general character and style, that it will prove indis- 
pensable to the lawyers of Colorado. 
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associations — 
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261. 


27 AMERICAN 


LAW REVIEW. 


BaSE BALL, 
playing on Sunday, 472. 
BEHRING’S SEA, 
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CHATTEL MORTGAGE, 
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137. 
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illegal certification of, does not prevent 
bank from retaining securities deposited, 
448, 
College of Law of, 92. 
administration of criminal justice in, 589. 

Curler JusTICE MAXWELL ON THE SUNDAY 
QuesTION — A REVIEW. 
article by Wm. E. Carter, 224. 


LAW REVIEW. 


CHIEF JUSTICE MAXWELL AND Mp, 
CARTER, 
the reviewer reviewed, letter from James 
8. Barton, and editorial comments, 925, 
CHOLERA, 
right of health officer to land cholera 
patients in a country town, 792. 
CITING IRRELEVANT AUTHORITIES In 
JUDICIAL OPINIONS, 259. 
CITIZENSHIP, 
a limited partnership not a “citizen” of 
the State in which it exists, 612. 
CIVIL PROCEDURE, 
joinder of complainants in actions to set 
aside fraudulent stock sabscriptions, 429, 
CLass LEGISLATION, 
suppression of smoke nuisance in cities, 
138. 
CLERK, 
postmaster’s liability for negligence of, 
788. 


COCKRILL, CHIEF JUSTICE, 
resignation of, 556. 
CODIFICATION, 
association for the reform and codification 
of the law of nations, 77. 
the Michigan Law Journal on, 552. 
Mr. Frederick R. Coudert on, 913. 
difficulties of administering a codified 
law, 907. 
COLLECTION OF AMERICAN STATE TRIALS, 
249, 
COMMENTING UPON THE FAILURE OF THE 
ACCUSED TO TESTIFY, 718. 
COMMON CARRIER, 
demand by a mortgagee after conditions 
broken and refusal not a conversion by 
a common carrier, 446. 
CoMMON LAW MARRIAGE, 
proof of, 785. 
COMPURGATION, 
antiquities of the law of evidence, article 
by H. Campbell Black, 498. 
compurgation, local extent and practice 
of, 501, 502. 
antiquity of, 504, 
origin of, 506. 
practice of, 509. 
decline and disuse of, 515. 
CONDITIONAL PARDONS, 
right of persons to a judicial investigation 
upon the question whether he has vio- 
lated the condition, 922. 
CONDITIONAL REWARD, 
validity of an advertised promise of a 
reward upon condition, 604. 
CONGRESS, 
acts of the last session of, 566. 
CONSIDERATION OF NOTE, 
naming child after the maker, 137. 


INDEX. 


CONSOLIDATION OF COMPETING CORPORA- 
TIONS, 
article by J.C. Thomson, 330. 
constiiutional provisions, 330. 
statutory provisions, 334. 
vested rights to consolidate, 334. 
what are“ consolidations,” 336. 
what are parallel and competing lines, 
836. 
what are connecting lines, 339, 
ownership of stock in competing cor- 
porations, 341. 
CONSPIRACY, 
association of retail coal dealers to regu- 
late prices, 598. 
proposed amendment of the English law 
of, 741. 
CONSTABLE, 
not entitled to fees for serving void pro- 
cess, 138. 
CONSTITUTIONAL Law, 
is a protective tariff constitational, 95. 
class legislation; suppression of smoke 
nuisance in cities, 138. 
employer and employe; police regulations ; 
validity of statute imposing penalty for 
non-payment of wages to employe, 139. 
extra territorial crimes; bigamy commit- 
ted in another &tate, 140. 
freedom of contract; validity of “store 
order” legislation, 141. 
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out of the State, 143. 
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juries, 144. 
obl:gation of contracts; railway exemp- 
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privileges and immunities of citizens of 
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presidential elections ; power of the legis- 
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eminent domain — doctrine that a steam 
railroad in a street is not an additional 
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interstate commerce — shipment of seeds 
in original packages, 431. 
judicial decision of political questions; 
power of courts to hold unconstitutional 
statutes which produce what 1s called 
a “‘ gerrymander,” 431. 
due nrocess of law; Federal writs of 
habeas corpus reviewing sentences of 
State courts, 432. 
judges determining the degree of crime 
after plea of guilty, 433. 
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tions, 437. 
appropriation for World’s Fair exhibit — 
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appropriation, 598. 
power of State to conduct the sale of 
intoxicating liquors, 599. 
giving full faith and credit to the judg- 
ments of sister States, 599. 
exemption from taxation does not include 
exemption from assessment for munici- 
pal improvements, 602. 
CONSTRUCTION OF FEDERAL ELECTION 
Law, 
supervisor of election need not supervise 
registration, 148. 
CONTEMPT OF COURT, 
a living man probating his own will, 
382. 
limitations upon the power to punish for 
contempt, 909, 
CONTRACTS, 
freedom of, 141. 
obligation of, 144, 434. 
no recovery upon, in violation of munici- 
pal ordinances, 279. 
ratification of contracts made prior te 
organization of corporation, 281. 
burden of proof on question of negligence 
where special contract limits contract 
of carrier, 427. 
grant of lands to a county grammar 
school, 434. 
power of State legislature to grant the 
harbors of the State to private corpora- 
tions, 437. 
validity: contracts tending to neglect of 
public duty void, 444. 
public policy: agreement to pay sheriff 
for special deputies sworn in to protect 
property from a mob, 444. 
directors interested in such contracts; 
right of subsequent mortgagees to im- 
peach, 449. 
CONTRACT, 
consideration; validity of an advertised 
promise of a reward upon condition, 
604. 
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CONTRACT — Continued. 
of married women, 790. 
CONTRIBUTION, 
among tort-feasors, 604. 
among co-plaintiffs suing out a wrongful 
attachment, 604, 


CONTRIBUTORS OF LEADING ARTICLES, 
Abbott, Austin, 801. 
Avery, T. M., 361. 
Black, H. Campbeil, 478. 
Brooke, St. George T., 33. 
Brown, Henry B., 656. 
Carter, Wm. E., 224. 
Coles, Walter D., 182. 
Edwards, Percy Llewellyn, 243. 
Field, David Dudley, 641. 
Fowler, Robert Ludlow, 369. 
Hutchinson, Joseph, 345. 
Knott, G. H., 684. 
Labatt, C. B., 857. 
Marshall, T. Dabney, 540. 
Maxwell, Samuel, 24. 
Montague, George P., 161. 
Otis, Ephraim A., 525. 
Pingrey, D. H., 14. 
Reno, Conrad, 519. 
Rose, U. M., 708. 
Smith, George H., 52. 
Stocquart, Emile, 1, 876. 
Thompson, Seymour D., 481, 846. 
Thompson, J. C., 330. 
Trumbull, Lyman, 321. 
Uttley, T. F., 175. 
Wigmore, Jobo H., 819. 
Woodward, Henry L., 209. 
CONTRIBUTORY NEGLIGENCE, 
of passenger in trying to use passage ticket 
after discovering a mistake in it, 135. 
CONVERSIONS, 
demand by mortgagee after conditions 
broken and refusal not a conversion by 
a common carrier, 446. 
CONVICTION OF PARTICIPANTS IN THE 
FRENCH PANAMA CANAL SWINDLE, 276. 
CoPprYRIGHT, 
literary theft under the guise of comment, 
criticism or illustration, 88. 
trade-mark; reprint of books whose copy- 
right has expired, 149. 
CORPORATION, 
joint-stock company not taxable as a cor- 
poration, 281. 
ratification of contracts made prior to 
organization, 281. 
trusts; transfer of shares, 283. 
negligence in allowing transfer by admin- 
istrator cum testamenito annexo to life 
tenant without expressing limitations 
of the will, 283. 


27 AMERICAN LAW REVIEW. 


CORPORATION — Continued. 
ultra vires — statute prohibiting diversion 
of corporation funds to unlawful pur- 
chasers, 283. 
accommodation acceptance of, 
hands of bona fide holder, 283. 

CORPORATIONS, 

lability of sleeping car company for loss 
of baggage, article by Samuel Max- 
well, 24. 

sale without capital, 102. 

difference between the negro and the 
corporation, 82. 

West Virginia corporations, 105. 

forged share certificates: illustration of 
fraudulent transfer not accompanied 
with the certificates, 148. 

naturalization of tramp corporations, 252. 

non-liability to property-owner for loss 
occasioned by insufficient water-sup- 
ply, 304. 

bonds of corporation pledged and bought 
in by pledgee, 305. 

power of, to sell its shares at less than 
cost, letter from J. A. Gallaher, 306. 

consolidation of competing corporations, 
article by J. C. Thompson, 330. 

hability of organizer of, for its acts, paper 
by Hon. T. M. Avery, 361. 

English legislation im reference to lia- 
bility of, for transferring shares on 
forged powers of attorney, 411. 

joinder of complainants in actions to set 
aside fraudulent stock subscriptions, 
429, 

power of legislature of State to grant its 
harbors to private corporations, 437. 

power to establish by-laws prescribing 
the qualification of directors, 447. 

illegal certification of checks does not 
prevent bank from retaining securities 
deposited, 448. 

directors interested in corporate con- 
tracts, 449. 

foundation of creditor’s bill against for- 
eign stockholder, 452. 

when stockholders entitled to equitable 
relief on the ground of misconduct of 
the officers, 453. 

power to make preferential assignments 
for creditors, 453. 

taxation; assessing the value of the 
franchise, 454. 

judicial treatment of tramp corporations, 
550. 

power to prefer creditors, article by Sey- 
mour D. Thompson, 846. 

issuing stock at less than par, 602. 

power to prefer creditors, 603. 

not liable for exemplary damages, 604, 


good in, 
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CORPORATIONS FOR THE PRACTICE 
Law, 766. 
CORRESPONDENCE, 
letters from 
Barton, James §., 925. 
Gallaher, J. A., 306. 
Knott, G, H., 308, 
Liggett, R. H., 794. 
Smith, George H., 475. 
Suum Cuigue, 931. 
Taylor, Jno. Lu., 622. 
CoRRUPT PRACTICES ACTS, 
article by Joseph Hutchinson, 346 
CoupERT, MR. FREDERICK R., 
on codification, 913. 
CounTRY LAWYER, THE, 754. 
CounTY WARRANTS, 
forging of, 616. 
CouRT OF APPEALS OF THE DISTRICT OF 
COLUMBIA, 549. 
Court OF Last RESORT ON WHEELS, 390. 
CouRT MANAGEMENT OF RAILROADS, 
article by Seymour D. Thompson, 481. 
Courts, 
power of, to hold unconstitutional statutes 
which produce what is called a “ gerry- 
mander,” 431. 
CRANK LEGISLATION, 587. 
CREDITOR’S BILL, 
foundation of, against foreign stock- 
holder, 452. 
CRIME, 
freedom from, 99. 
extra-territorial crimes — bigamy com- 
mitted in another State, 140. 
CRIMINAL CASES, 
appeals by the State in, 893. 
CRIMINAL CODE OF CANADA, 66. 
CRIMINAL JUSTICE, 
administration of, in Chicago, 589. 
CRIMINAL Law, 
misconduct of prosecuting attorney in 
fraudulently procuring defendant to dis- 
close incriminating facts, 286. 
criminal provisions of the interstate com- 
merce act against undue preferences, 
454. 
extorting money by menace, 456. 
sale of mortgaged chattels by a minor, 
456. 
CRIMINAL PROCEDURE, 
misconduct of prosecuting) attorney — 
commenting on failure of accused to 
testify, 918. 
Cross- EXAMINATION, 
right of party to cross-examine his ad- 
versary without making him his own 
witness, 105. 
Curious POLITICAL PROCEEDING IN 
SWEDEN, 385. 
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DAMAGES, 
limit of, for death by negligence, 257. 
for delay in transmitting message, 289. 
rule in Hadley v. Baxendale, 289. 
action for, for expulsion from mutual 
benefit association, 294. 
manufacturer not liable for injury caused 
by explosion of steam boiler, 296. 
measure of, for expulsion of passenger; 
conductor calling on colored assistant, 
428, 
damages subsequent to the commence- 
ment of the action, 456. 
to abutting owner, caused by elevated 
railway, 553. 
corporation not liable for exemplary dam - 
ages, 604, 
excessive damages for death by wrongful 
act, 607. 
for boycotting trades unions, 911. 
DAMNUM ABSQUE INJURIA, 
doing acts which are lawful but hurtful, 
out of mere malice, 758. 
DARTMOUTH COLLEGE CaszE, 
a new view of, 71. 
article on, by Ephraim A. Otis, 525. 
DAVIF, GEN. WILLIAM R., 
life and services of, 92. 
Davy, SIR HORACE, Q. C., 893. 
DEATH, 
by negligence; limit of damages for, 257. 
city not liable for death caused by driver 
of wagon through negligence, 294. 
of epileptic on railway track, 297. 
in another State, by wrongful act, 447. 
excessive damages for, 607. 
DEBTOR AND CREDITOR, 
priority among creditors; when lawyers’ 
claims for fees do not displace prior 
mortgages, 607. 
fraudulent preferences, 608, 
DEBTS, 
compromising bad and doubtful debts im 
winding up national banks; compound- 
ing with stockholders who have fraudu- 
lently conveyed their property to escape 
liability, 786. 
DECLINE AND DISUSE OF, 
compurgation, 515. 
DEDICATION, 
reversion for misuser estoppel, 503. 
DEEDS, 
the word “ heirs ” in, 110. 
verbosity and tautology in, 889. 
DE FACTO CORPORATION, 
liability of members of, article by Heary 
L. Woodward, 209. 
DEFECTIVE CAR COUPLINGS, 
injury to railway brakemen from, 465, 
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|| 
| 
| 
| 
| 
| 
| 
| 
| 
YUM 


968 27 AMERICAN 


DEFENSE OF HANDLEY v. STUTZ, 
letter from J. A. Gallaher, 306. 
DEGREE, 


mand 


to pel collegiate faculty to 
grant; right of faculty to refuse, because 
of insubordinate conduct, 779. 
DETROIT COLLEGE OF LAW, 104. 
DIcTUM AND DECISION, 
cifference between, 66. 
DIFFERENCE BETWEEN DICTUM AND DE- 
CISION, 66. 
DIFFERENCE BETWEEN THE NEGRO AND 
THE CORPORATION, 82. 
DIFFICULTIES OF ADMINISTERING A CODI- 
FIED Law, 907. 
DIFFICULTIES OF LEGAL JOURNALISM IN 
413. 
DIPLOMATS, 
lawyers turned diplomats, 916. 
DIRECTORs, 
power of corporations to establish by-laws 
prescribing the qualifications of, 447. 
interested in corporate contracts, 449. 
right of subsequent mortgagee to impeach 
such contracts, 449. 
DISCOURTESY FROM THE BENCH, 
a protest against, 94. 
PIsQ UALIFICATION OF JUDGE, 
whether judgment of a court whose judge 
is disqualified is merely erroneous or a 
nullity, 609. 
DISSENTING OPINIONS, 
value of, 87. 
DISTINCTION, A, 
trustee who has abused his trust allowed 
no compensation as trustee, but may re- 
ceive a reasonable compensation for 
special services rendered to the cestui 
que trust, 125. 
DISTRIBUTION OF PROPERTY, 
address before the American Bar Asso- 
ciation by Mr. Justice Henry B. Brown, 
636. 
DISTRICT OF COLUMBIA, 
Court of Appeals of, 549. 
DIVORCE, 
new French law on, article by Emile Stoc- 
quart, 1, 876. 
general view, 1. 
competency, 6. 
causes of divorce, 876. 
conflict of laws, 877. 
Donovan, Judge Joseph W.., 547. 
DvE PRocEssS OF Law, 
injunction to prevent the secretary of the 
interior from revoking a grant over 
public lands, 617. 
DURESS, 
murder committed under duress of 
threats, 783. 
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EASEMENTS, 
grant of right to trap elephants, 610. 
ELECTION, 
supervision of, need not supervise regis- 
tration; federal election law construed, 
M48, 
ELECTION JUDGES, 
informity of, 424. 
ELECTORS, 
power of legislature of State to enact law 
providing for choosing electors by dis- 
tricts, 146. 
ELEPHANTS, 
grant of right to trap, 610. 
ELEVATED RAILWAys, 
compensation of abutting owner; element 
of damage, 553. 
EMINENT DOMAIN, 
docirine that a steam railroad in a street 
is not an additional servitude on the 
fee, 429. 
EMPLOYER AND EMPLOYE, 
validity of statute imposing penalty for 
non-payment of wages to employe, 139, 
** EMPLOYERS’ LIABILITY ACTS,” 
extra territorial force of, 468. 
ENEMY, 
none in our editorial household, 383. 
ENGLAND, 
wager of law in, 513. 
ENGLISH BAR ASSOCIATION, ARE, 884. 
ENGLISH COMPLIMENT TO MR. JUSTICE 
HARLAN, 895, 
ENGLISH Law OF CONSPIRACY, 
proposed amendment of, 741. 
ENGLISH LEGAL AFFAIRS, 
letter from G. H. Knott, 309. 
ENGLISH LEGISLATION IN REFERENCE TO 
” LIABILITY OF CORPORATION FOR TRANS- 
FERRING SHARES ON FORGED POWERS 
or ATTORNEY, 
note by G. H. K., 411. 
ENJOINING PROSECUTION OF ACTIONS IN 
OTHER STATES, 759. 
ENJOINING SUNDAY OPENING OF THE 
WoRLD’s Fair, 571, 895. 
EPILEPTIC, 
death of, on railway track, 297. 
ERASURE, 
forgery by, 101. 
ERRORS IN LaW BOOKS, 550. 
ESTOPPEL, 
reversion for misuser after dedication, 
608. 
EVIDENCE, 
inferential, of unlawful cohabitation, 129. 
admissibility of conversation by tele- 
phone, 291. 
criminal trials; prevailing lawlessness in 
a neighborhood, 610, 
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EvIDENCE — Continued. 
definition of “‘ reasonable doubt,” 611. 

EXcLuDING IMMORAL MATTER FROM THE 
MAILS, 78. 

EXCULPATORY OATHS, 498. 

EX£MPLARY DAMAGES, 
failure of conductor to recognize faded 

ticket, 134. 
corporations not liable for, 604. 

EXISTING QUESTIONS ON LEGAL EDUCA- 
TION, 
paper by Austin Abbott, 801. 

1. the new phase of law presented by 
existing American jurisprudence, 802. 
2. how far ought law schools to teach 

procedure? 807. 
8. Specific methods of class work, 814. 
4. post-graduate courses, 816. 

EXPERT TESTIMONY, 

drawing inferences from the testimony of 
other witnesses, 472. 

EXPLOSION OF STEAM BOILER, 

liability of manufacturer for injury caused 
by, 296. 

EXTORTING MONEY BY MENACE, 456. 

EXxTRA-TERRITORIAL CRIMZS, 
bigamy committed in another State, 140. 

EXTRA-TERRITORIAL FORCE OF “‘ EMPLOY- 
ERs’ LIABILITY ACTS,” 468. 

EXTRADITION, 
interstate; punishing the extradite fugi- 

tive for another offense, 619. 

EXTRADITION TREATY WITH RUSSIA, THE, 
577. 

FEDERAL CABINET OFFICERS AND JUDGES, 
increase of salary of, 418. 
indictment of federal judge, 897. 

FEDERAL COURTS, 
imprisonment of State officials by, 393. 
right to sue receivers in, without leave of 

court, 471. 
FEDERAL INJUNCTIONS 
coTTs, 405. 
FEDERAL JURISDICTION, 
of officers against foreign subjects, 98. 
giving full faith and credit to the judg- 
ment of sister States, 599. 

diverse citizenship ; a limited partnership 
not a “ citizen’ of the State in which it 
exists, 612. 

following State decisions, 614. 

appointment of receiver by State court; 
restraining actions in federal court, 
615. 

conflicting State and federal jurisdiction, 
788. 

FEDERAL JURISPRUDENCE, 
questions of general law, 457. 

FEDERAL JUSTICE, 
weakness of, 554. 
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FEES, 

of referees, 551. 

when lawyers’ claims for, do not displace 
prior mortgages, 607. 

Frat LAWYERS, 

proposed to admit “scatesmen” to the 

bar without examination, 425. 
FIRE DEPARTMENT, 
city not liable for death caused by driver 
of wagon of, through negligence, 294. 
FIREWORKS, 
injury from, 296. 
FOLLOWING TRUST FUNDS, 

charging upon the beneficiary in a life 

insurance policy, 919. 
FOREIGN RELATIONS, 

is congress a “sovereign legislature’’ 
touching, article by St. George T. Brooke, 
33. 

FOREIGN SUBJECTS, 

federal jurisdiction of offenses against, 
98. 

FORFEITURE OF POLICY OF LIFE INSUR- 

ANCE, 

what will and what will not excuse 

failure to} pay premiams; forgery of 

name of beneficiary, 778. 

FORGED POWER OF ATTORNEY, 

English legislation in reference to :la- 
bility of corporation for transferring 
shares on, 411. 

FORGED SHARE CERTIFICATES, 

illustration of fraudulent transfer not ac- 

companied with the certificates, 143. 
FORGED BY ERASURE, 101. 
FORGERY OF NAME OF BENEFICIARY IN 

LizE INSURANCE POLICY, 778. 

FORGING COUNTY WARRANTS, 616. 
FOURTH OF JULY Law, 

liability for injuries from the discharge of 
rockets, 793. 

FRANCE, 

reform of joint stock company law in, 764. 

FRAUD, 

misconduct of prosecuting attorney in 
fraudulently procuring defendant to 
disclose incriminating facts, 2386. 

the celebrated habeas corpus act never 
passed the house of lords, but was de- 
clared passed by fraud, 562. o 

FRAUDULENT PREFERENCES, 608. 
FRAUDULENT STOCK SUBSCRIPTIONS, 
joinder of complainants to actions in, to 
set aside, 429. 
FRAUDULENT TRANSFER OF SHARES, 

not accompanied with the certificates, 

148. 
FREEDOM FROM CRIME, 99 
FREEDOM OF CONTRACT, 
validity of “ store-order” legislation, 141. 
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FREIGHT, 
lien for, when extinguished by damages 
to the goods, 426. 
regulation of tariffs on; right of company 
to be heard, 469. 
FRENCH Law OF LIBEL, 
liability of commercial agents for libel for 
furnishing false reports, 621. 
FRUCTUS NATURALES, 
blackberries not subject to levy, 292. 
FUSING THE SYSTEMS OF LAW AND EQvuIrTy, 
558. 
GAMBLING, 
is progressive euchre gambling? 88. 
GEORGIA BAR ASSOCIATION, 
report of, eighth annual meeting of, 11]. 
GOING TO CHINA WHEN THE STATE OF 
MANTANA GETS THROUGH WITH HIM, 
884. 
GOLD Law IN SOUTH AFRICA, 
“ pegging off” proclaimed ground outside 
of Mijnpacht, 612. 
Crartron & Coos COUNTIES BAR ASSOCIA- 
TION, 
proceedings of, 111. 
GUBERNATORIAL PHILOSOPHERS, 882. 
HABEAS CORPUS, 
Federal writs of, reviewing the sentences 
of the State Courts, 432. 
jurisdiction of appellate courts in the use 
of this writ, 461. 
act of, never passed the house of lords but 
was declared passed by fraud, 562. 
HADLEY V. BAXENDALE, 
rule of, 289. 
HANDLEY V. STUTZ, 
a defense of, letter from J. A. Gallaher, 
306, 
HANNEN, LORD, 
retirement of, 885, 
HARBORS, 
power of State legislature to grant harbors 
of State to private corporations, 437. 
HARLAN, MR. JUSTICE, 
English compliment to, 895. 
HAYES, RUTHERFORD BURCHARD, 
sketch of life of, 266. 
“ HEIRS,” 
the word “ heirs” in a deed, 110. 
Hieuways, 
bridge need not be strong enough for 
traction engine, 296. 
doctrine that a steam railroad in a street 
is not an additional servitude on the 
fee, 429, 
whether an electrical street railway im- 
poses an additional burden upon the fee 
of the highway, 461. 
persons using, for other purposes than 
passage are trespassers, 616. 
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WALTER B., 
on the late Justice Lamar, 564. 
HISTORICAL SILHOUETTE, 
difference between the negro and the cor- 
poration, 82. 
RELICcs, 
outraging sentiment of respect for, 65, 
HOME PRODUCTIONS, 
defending them, 548. 
RULE BILL, THE, 569. 
HONEST LAWYER, 
trying to find one, 270. 
HOWARD UNIVERSITY LAW SCHOOL, 255. 
HUSBAND AND WIFE, 
action by wife for alienation of her hus- 
band’s affection, 592. 
ILLINOIS STATE BAR ASSOCIATION, 
proceedings of, 114. 
IMMORAL MATTER, 
exclusion of, from the mails, 78. 
IMPLIED MALICE, 
doctrine of, 777. 
IMPRISONMENT OF STATE OFFICIALS BY 
FEDERAL CouRTS, 
message of Governor Stone of Missouri to 
the legislature, 393. 
IMPUTED KNOWLEDGE, 
when knowledge of agent of an infirmity 
of assured will be imputed to the com- 
pany, 290. 
IMPUTED NEGLIGENCE, 
another kick at the corpse, 292. 
INCREASE OF SALARIES OF FEDERAL CAB- 
INET OFFICERS AND JUDGES, 418. 
INDIA, 
restricting trial by jury in, 272. 
difficulties of legal journalism in, 413. 
|} a bar association in, 553. 
INDICTMENT FOR MURDERING SHEEP, 384. 
INDICTMENT OF FEDERAL JUDGE, 897. 
INDORSER, 
payment by, no defense to maker of ne- 
gotiable paper, 466. 
INFERENTIAL EVIDENCE, 
of unlawful cohabitation, 129. 
INFIRMITY OF ELECTION JUDGES, 424. 
INJUNCTION, 
against the use of profane language, 103. 
Federal, against boycotts, 405. 
restraining prosecution of an action in 
another State, 468. 
enjoining Sunday opening of the World’s 
Fair, 571, 875. 
INJUNCTIONS, 
to prevent the secretary of the interior 
from revoking a grant over public 
lands, 617. 
against “legislative acts;” enjoining the 
passage of an ordinance appropriating 


money to the aid of a sectarian school, 618. 
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INJUNCTIONS — Continued. 
enjoining the prosecution of actions in 
other States, 759. 
IysOLVENT CORPORATION, 
doctrine that insolvent corporation can- 
not prefer particular creditors, 847. 
that it can, 848. 
that it can prefer its own stockholders, 
849, 
that it can prefer its own directors, 850. 
INTEREST, 
stipulation for, does not destroy negotia- 
bility of note, 467. 
IRRELEVANT AUTHORITIES, 
citation of, in judicial opinions, 259. 
INSANE PASSENGER, 
Mability of carrier for injury to passenger 
inflicted by, 596. 
INSUBORDINATE CONDUCT, 
right of collegiate faculty to refuse degree 
because of, 779. 
INSULTS, 
punishment of, 910, 
INSURANCE AGAINST ACCIDENTS, 
when knowledge of agent of an infirmity 
of the assured will be imputed to the 
company, 290. 
INTEREST, 
stipulation for, in promissory note does 
not destroy its negotiability, 467. 
INTERSTATE COMMERCE, 
pumping natural gas out of the State, 
143. 
transportation from a point within the 
State to another point within the State 
over a route extending through an ad- 
joining State, 291. 
shipment of seeds in original packages, 
481. 
criminal provision of the act against undue 
preferences, 454. 
long and short hauls; joint tariff rates, 
463. 
INTERSTATE EXTRADITIONS, 
punishing the extradite fugitive 
another offense, 619. 
INTOXICATING LIQUORS, 
carrier liable for intoxicating liquors de- 
stroyed to prevent them from falling into 
the hands of a mob, 594. 
power of State to conduct the sale of, 
599, 


for 


lowa STATE UNIVERSITY, 
Jaw bulletin of, 249. 

IRRELEVANT AUTHORITIES, 
citing of, in judicial opinions, 259. 

Is CONGRESS A “ SOVEREIGN LEGIS8LA- 
TURE” TOUCHING OUR FOREIGN RELA- 
TIONS, 
article by St. George T. Brooke, 33. 
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JACKSON, MR. JUSTICE, 
appointed to the Supreme Bench of the 
United States, 268. 
JARNDYCE V. JARNDYCE, 
second version of, $15. 
JEOPARDY, 
putting Dr. Briggs twice in jeopardy for 
the same offense, 556. 
JoInT-STOCK COMPANY, 
not taxable as a corporation, 281. 
reform in law of, in France, 764. 
JUDGE BITTEN BY A Map DOG, 552. 
JUDGES, 
power of, to suspend sentence, 297. 
infirmity of elective judges, 424. 
determining the degree of crime after 
plea of guilty, 433. 
disqualification of; whether judgment of 
a court whose judge is disqualified is 
merely erroneous or a nullity, 609. 
JUDGMENTS, 
giving full faith and credit to the judg- 
ments of sister States, 599. 
JUDICIAL ERRORS, 
reparation by the State for, 81. 
JUDICIAL OPINIONS, 
citing irrelevant authorities in, 259. 
JUDICIAL PORTRAIT GALLERY, A, 885. 
JUDICIAL PROMOTIONS, 402. 
JUDICIAL SALES, 
death of the auctioneer, 620. 
set aside because no one would bid against 
a poor widow, 620. 
JUDICIAL TREATMENT OF TRAMP CORPORA - 
TIONS, 550. 
JUDICIAL WIT AND WISDOM, 916. 
JURISDICTION OF APPELLATE COURTS IN 
THE USE OF THE WRIT OF HABEAS 
Corpus, 461. 
JURISPRUDENCE, 
American progress in, paper by Hon. 
David Dudley Field, 641. 
JURIST. 
advocate and, 65. 
JURORS, 
should they be paid? 104. 
Jury, 
excluding women from, 144. 
JURY TRIALS, 
right of trial by, if jury is less than twelve, 
436 


trial by, in Manitoba; onus on party de- 
manding to show that it is necessary, 
464. 
when error to direct an issue to, 597. 
the “ sacred twelve,” 914. 
KANSAS BAR ASSOCIATION, 
meeting of, 905. 
KNOW ALL MEN BY THESE PRESENTS, 110, 
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KNOWLEDGE, 
where the knowledge of an agent of an 
infirmity of the assured will be imputed 
to the company, 290. 
LAMAR, THE LATE JUSTICE, 
Walter B. Hill on, 564. 
LanbD TRANSFER, 
supposed conclusiveness of certificate of, 
under the Torrens System, 89. 
Law, 
what law is, article by T. Dabney Mar- 
shall, 540. 
corporations for the practice of, 766. 
Law AND Equity, 
fusing the systems of, 558. 
Law Books, 
errors in, 550. 
Law BULLETIN OF STATE UNIVERSITY OF 
Towa, 249. 
Law JOURNALS, 
Madras Law Journal, 93. 
Law Journal (London), 382. 
Law OF MAGAZINE CONTRIBUTORS, 910. 
Law SCHOOLS, 
Chicago College of Law, 92. 
Detroit College of Law, 104. 
One year law schools, 249. 
Howard University, 255. 
about law schools, 565. 
more about them, 745. 
of one and three years, 753. 
how far they should teach procedure, 
807. 
more about law schools, 891. 
Law WRITERS, 
use of adjectives by, 70. 
LAWLESSNESS, 
evidence of, prevailing in a neighborhood, 
610. 
LAWYERS, 
in the British house of commons, 91. 
appointment of non-resident lawyer to 
assist district attorney in a murder trial, 
129. 
fiat lawyers; proposal to admit “ states- 
men” to the bar without examination, 
425, 
power of legislature to lay an occupation 
tax upon, 435. 
advertising lawyers, 882. 
women as, 549, 
the country lawyer, 754. 
LAWYERS’ FEES, 
when lawyers’ claims for fees do not dis- 
place prior mortgages, 607. 
LAWYERS TURNED DIPLOMATS, 916. 
LEGACIES, 
abatement of, where an estate shows a 
deficiency of assets, article by Percy 
Liewellyn Edwards, 243. 
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LEGAL ASPECT OF SOME MODERN POLITI- 
CAL NOTIONS, 
article by Robert Ludlow Fowler, 369. 
LEGAL EDUCATION, 
existing questions on, paper by Austia 
Abbott, 801. 
LEGAL HISTORY OF AMERICAN SILVER 
COINAGE, 894. 
LEGAL JOURNALISM, 
amenities of, 262. 
difficulties of, in India, 413. 
LEGISLATION, 
validity of “store order” legislation, 141, 
in reference to the Nicaragua canal, arti- 
cle by George P. Montague, 161. 
letter from Geo. H. Smith, 475. 
State commission to promote uniformity 
of, 414. 
crank legislation, 423, 587. 
recent movements in, 549. 
LEGISLATIVE ACTS, 
injunctions against; enjoining the pass- 
age of an ordinance appropriating 
money to the aid of a sectarian school, 
618, 
LEGISLATURE, 
powe. of, to enact law providing for choos- 
ing electors by districts, 146. 
message of Governor Stone of Missouri to, 
393. 
power of, to lay an occupation tax upon 
lawyers, 435. 
power of, to grant the harbors of the State 
to private corporations, 437. 
LIABILITY OF MEMBERS OF A DE Facto 
CORPORATION, 
article by Henry L. Woodward, 209. 
LIABILITY OF AN ORGANIZER OF A CORPO- 
RATION FOR ITS ACTS, 
paper by Hon. T. M. Avery, 361 
LIABILITY OF POSTMASTERS FOR MAL- 
FEASANCE OF THEIR SUBORDINATES, 75. 
LIABILITY OF SLEEPING CAR COMPANY FOR 
Loss OF BAGGAGE, 
article by Samuel Maxwell, 24. 
LIBEL, 
an interesting libel suit; calling a literary 
pirate and thief by his proper name, 
591. 
liability of commercial agents for, for 
furnishing false reports ; decision on the 
question under the French law, €21. 
calling Mr. Bucktaff “ Bucksniff,” 776. 
doctrine of implied malice, 777. 
LICENSE, 
no recovery for liquors sold by a whole- 
sale dealer who has no city license, 
279. 
LIFE AND SERVICES OF GENERAL WILLIAM 
R. DAVIE, 92. 


INDEX. 


LIFE INSURANCE, 

forfeiture of policy; what will and what 
will not excuse failure to pay premiums; 
forgery of name of beneficiary, 778. 

Limit OF DAMAGES FOR DEATH BY NEGLI- 
GENCE, 257. 

LIMITED PARTNERSHIP, A, 
not a “citizen” of the State in which it 

exists, 612. 

LITERARY PIRACY IN LAW BOOKS, 

letter from Suum Cuique, with editoria) 
comments, 929. 

LITERARY THEFT UNDER THE GUISE OF 
COMMENT, CRITICISM OR ILLUSTRATION, 
88, 

LocaL EXTENT AND PRACTICE OF ComM- 
PURGATION, 502, 

LONDON (ENG.) NEw CHAMBER OF ARBI- 
TRATION, 

article by T. F. Uttley, 175. 

LonG VACATION, 882. 

Loss OF BAGGAGE, 
liability of sleeping car company for, 

article by Samuel Maxwell, 24. 

Map Doe, 

a judge bitten by, 552. 

Mapkas Law JOURNAL, 93. 
magazine contributors, the law of, 910. 

MaILs, 
excluding immoral matter from, 78. 

MAINE STaTE BAR ASSOCIATION, 
first meeting of, 117. 

MALFEASANCE, 
liability of postmasters for malfeasance 

of their subordinates, 75, 

MALICE, 

doing acts which are lawfal but hurtful, 
out of, 758, 
doctrine of implied malice, 777. 
MALICIOUS PROSECUTION, 
false imprisonment, is probable cause a 
question of law or fact? 920. 
MALPRACTICE, 
patient's claim for, in suit by physician 
for services, 471. 

MANDAMUS, 

to compel supervisors to make constitu- 
tional divisions of assembly districts, 
592. 

to compel collegiate faculty to grant de- 
gree; right to refuse degree for insub- 
ordinate conduct, 779. 

to compel clerks of legislative houses to 
enter protests on their journals, 783. 

MANISTY, MR. JUSTICE, 
and the barber, 417. 

MANITOBA, 
jury trial in, 464. 
onus on party demanding, to show that it 

is necessary, 464. 
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MARRIAGE, 
breach of promise of, 110. 
proof of a so-called common law mar- 
riage, 785. 
MARRIED WOMEN, 
statutes exempting property of, from 
debts of husband, 146. 
contracts of, 790. 
MASTER AND SERVANT, 
penal liability of master for tort of ser- 
vant, 293. 
injury to railway brakemen from defec- 
tive car couplings, 465. 
negligence; statement of the reciprocal 
rights and duties of master and servant, 
182, 
MCBRIDE, JUDGE HENRY, 
remarkable findings of fact of, 761. 
MENTAL SUFFERING, 
damages for, in consequence of non- 
delivery of telegram, 922. 
MINOR. 
sale of mortgaged chattels by, 456. 
MISUSE OF THE WORD ‘“ RELEVANT” IN 
STEPHEN’S DIGEST OF EVIDENCE, 65. 
MISTAKE, 
in passage ticket, 135. 
MoB-MURDER, 
remedy for; conferring on the governor 
power to remove sheriffs for neglecting 
to defend their prisoners, 588. 
MODERN POLITICAL NOTIONS, 
the legal aspect of, article by Robert Lud- 
low FOWLER, 469. 
MoRE ABOUT LAW SCHOOLS, 891. 
MORTGAGES, 
necessity of recording chattel mortgage 
in another State, 137. , 
when lawyers’ claims for fees do not dis- 
place prior mortgages, 607. 
MORTMAIN, 
the law of, 898. 
MUNICIPAL CORPORATIONS, 
negligence; death from wagon of fire de- 
partment, 294, 
warning of defective bridge, 297 
MUNICIPAL CORPORATION, 
liable for dumping offal near the premises 
of a private owner, 786. 
power of town authorities to prevent 
cholera patients from being landed, 792. 
MUNICIPAL ORDINANCES, 
no recovery upon contracts in violation 
of, 279. 
MURDER, 
indictment for murdering sheep, 384. 
committed under duress of threats, 783 
MUTUAL BENEFIT ASSOCIATIONS, 
action for damages for expulsion from. 
294. 
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NAMING CHILD AFTER MAKER OF NOTE, 
137. 
NATIONAL BANKS, 
illegal certification of checks does not 
prevent bank from retaining securities 
deposited, 448, 
construction of Rey. Stat. U. S., §5242, 
forbidding transfers of assets after in- 
solvency, 464. 
NATIONAL BANKS, 
winding up; compounding bad and doubt- 
ful debts; compounding with stock- 
holders who have fraudulently conveyed 
their property to escape liability, 786. 
NATURAL Gas, 
pumping natural gas out of the State, 
143. 
NATURALIZATION OF TRAMP CORPORA- 
TIONS, 252. 
NECESSITY OF RECORDING CHATTEL 
MORTGAGE IN ANOTHER STATE, 137. 
NEGLIGENCE, 
limit of damages for death by, 257. 
city not liable for death caused driver 
of wagon of fire department through 
negligence, 294, 
liability of manufacturer of steam boiler 
for an injury caused by its explosion, 
296. 


highways; bridges need not be strong 
enough for traction engine, 296. 

warning of defective bridge, 297. 

inability to read English, 297. 

injury from fireworks, 296. 

railway company; death of epileptic on 
railway track, 297. 

burden of proof on question of, where 
there is aspecial contract limiting liabil- - 
ity of carrier, 427. 

injury to railway brakemen from defective 
car couplings, 465. 

statement of the reciprocal rights and 
duties of master and servant, 782. 

postmaster’s liability for negligence of 
clerk; conflicting State and Federa) 
jurisdiction, 788. 

NEGOTIABLE PAPER, 


payment by indorser no def to maker, 
466. 
stipulation for interest does not destroy 
negotiability, 467. 
NEGRO, 


difference between the negro and the cor- 
poration, 82. 
NEw FRENCH LAW ON DIVORCE, 
articles by Emile Stocquart, 1, 876. 
New SECRETARY OF THE INTERIOR, 
sketch of, 263. 
New VIEW OF THE DARTMOUTH COLLEGE 
Casz, 71. 
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NEw YORK STATE BAR ASSOCIATION, 

proceeding of fifteenth annual meeting 
of, 118, 

NICARAGUA CANAL WITH SPECIAL REFER- 
ENCE TO LEGISLATION IN CONNECTION 
WITH IT, 
article by Geo. P. Montague, 161. 
letter from Geo. H. Smith, 475. 

NOBLE, Gen. John W., 
the retiring secretary of the interior, 271, 

NORTHWESTERN LAW REVIEW, 384. 

NOTE, 
naming child after maker of, as considera- 

tion for, 137. 
stipulation for interest in, does not de- 
stroy its negotiability, 467. 

NOTICE, 

appointment of receiver without, to par- 
ties in interest, 470. 

NUISANCE, 

suppression of smoke nuisance in cities, 
138. 

damages subsequent to the commence- 
ment of the action, 456. 

municipal corporation liable for dumping 
offal near the premises of a private 
owner, 786. 

noxious gas from brick kiln, 787. 


NUMBER OF STATES IN THE AMERICAN 


UNION, 883. 
OBITUARY OF THE PROFESSION, 
Higgins, Hon. Van H., Niblack, Hon. 
William E., 586. 
OBLIGATION OF CONTRACTS, 
railway exemptions from taxation do not 
extend to branch lines, 144. 
grant of lands to county grammar 
school, 434. 
power of legislature of State to grant 
harbors of State to private corporations, 
437. 
OCCUPATION TAX, 
power of legislature to lay an occupation 
tax upon lawyers, 435. 
OFFAL, 
municipal corporation liable for damping 
offal near premises of private owner, 
786. 
OFFICIAL STENOGRAPHER, 
removal of, by court, 467. 
OHIO STATE BAR ASSOCIATION, 
meeting of, 904. 
OLD SAWS RESET, 424. 
ONE YEAR LAW SCHOOLS, 249. 
ONE AND THREE YEAR LAW SCHOOLS, 753, 
ONEIDA COMMUNITY, 
effect of the withdrawal of amember upon 
his rights of property therein, 787. 
OPINIONS, 
value of dissenting opinions, 87. 
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ORATORY, 
legal oratory, 765. 
ORGANIZER OF CORPORATION, 
liability of, for its acts, article by T. M. 
Avery, 361. 
ORIGIN OF COMPURGATION, 506, 
ORIGINAL PACKAGE CaSE, 
in poetry, 259. 
shipment of seeds in original packages, 
431. 
Our EDITORIAL HOUSEHOLD, 
no enemy in, 383. 
Our EXCHANGES, 
wit and wisdom from, 402, 560. 
OUTRAGING THE SENTIMENT OF RESPECT 
FOR HOLY RELICS, 65. 
PARDONS, 
conditional pardons; violation of con- 
dition; right of persons to a judicial 
investigation as to whether he has 
violated the condition, 922. 
PARTNERSHIP, 
alimited partnership not a “citizen” of 
the State in which it exists, 612. 
PakrTY, 
right of, to cross-examine his adversary 
without making him his own witness, 
105. 
in equity; joinder of complainants to set 
aside fraudulent stock subscriptions, 
429, 
PASSAGE OF THE CELEBRATED HABEAS 
Corrvs ACT, 
it never passed the house of lords, but was 
declared passed by fraud, 562. 
PASSENGER, 
robbery of, by fellow passenger; 595. 
PEACE OFFICER, 
when municipal peace officer may arrest 
without a warrant and when not, 592. 
PENALTY, 
validity of statute imposing for non-pay- 
ment of wages to employe, 139. 
penaljliability of master for tort of servant 
293. 
PERSONAL PROPERTY, 
transferring, by a simple declaration of 
trust, 788. 
PHILOSOPHERS, 
gubernatorial philosophers, 882. 
PILOT, 
public policy requires a low award where 
salvage is affected by, 301. 
POETRY OF THE Law, 
original package case, 250. 
POLITICAL QUESTIONS, 
judicial decisions of; power of courts to 
hold unconstitutional statutes which 
produce what is called a“ gerrymander,” 
431, 


POLITICAL SCIENCE, 
schools of, 102, 

POLITICS AND THE SUPREME COURT OF THE 
UNITED STATES, 
article by Walter D. Coles, 182. 

POST-GRADUATE COURSES, 816. 

POSTMASTERS, 

Mability of, for malfeasance of their sub- 
ordinates, 75. 

liable for negligence of clerks; loss of 
registered letters, conflicting State and 
Federal jurisdiction, 788. 

POWER OF CORPORATIONS TO PREFER 
CREDITORS, 
article by Seymour D. Thompson, 846. 

preliminary statement, 846. 

doctrine that an insolvent corporation 
cannot prefer particular creditors, 847. 

doctrine that an insolvent corporation 
can prefer creditors, 848. 

doctrine that it can prefer its own stock- 
holders, 849. 

doctrine that it can prefer its own 
directors, 850. 

reasons examined which support the 
doctrine that a corporation may prefer 

creditors, 851. 

POWER OF A CORPORATION TO SELL ITS 
SHARES AT LESS THAN Park, 

a defense of Handley v. Stutz, letter 
from J. A. Gallagher, 306. 

POWER OF JUDGE TO SUSPEND SENTENCE, 
297. 

PoWER OF LEGISLATURE OF A STATE TO 
ENACT LAW PROVIDING FOR CHOOSING 
ELECTORS BY DISTRICTS, 146. 

POWER OF THE UNITED STATES TO PROTECT 
ALIENS, 410, 

PRACTICE OF COMPURGATION, 509. 

PRECEDENT VERSUS JUSTICE, 
address before Illinois State Bar Asso- 

ciation by Hon. Lyman Trumbull, 321. 

PRESCRIPTION, 

action for damages resulting in death, 
298, 
statute of limitations, 298. 

PRESENTATION OF CASES BEFORE APPEL- 
LATE Courts, 100. 

PRESEDENTIAL ELECTIONS, 
power of legislature of State to enact law 

providing for choosing electors by dis- 
tricts, 146. 
PRIVATE CORPORATIONS, 
State supervision over, 302. 
what debts may be set-off; bonds of cor- 
poration pledged and bought in by 
pledgee, 305. 

PRIVATE INTERNATIONAL Law, 

death in another State by wrongful act, 
447. 
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PRIVATE INTERNATIONAL LAW — Continued. 
extra-territorial force of “ employers’ 
liability acts,” 468, 
injunction restraining the prosecution of 
an action in another State, 468, 
contracts of married women, 790. 
PRIVATE OWNER, 
municipal corporation liable for dumping 
offal near the premises of, 786. 
PRIVILEGES AND IMMUNITIES OF CITIZENS 
OF OTHER STATES, 
non-resident trustees, etc., 145. 
PROBABLE CAUSE, 
whether a question of law or fact, 920. 
PROCEEDINGS OF THE ELEVENTH ANNUAL 
SESSION OF THE TEXAS BaR ASSOCIA. 
TION, 386, 
PROCEDURE, 
how far ought law schools to teach pro - 
cedure, 807. 
PROFANE LANGUAGE, 
injunction against the use of, 103. 
PROGRESSIVE EUCHRE, 
is it gambling? 882. 
PROMISSORY NOTE, 
stipulation for interest in, does not de- 
stroy its negotiability, 467. 
PROPERTY, 
distribution of; address before American 
Bar Association by Mr. Justice Henry B. 
Brown, 656, 
PROPOSED AMENDMENT OF THE ENGLISH 
Law OF CONSPIRACY, 741. 
PROSECUTING ATTORNEY, 
misconduct of — commenting upon failure 
of accused to testify, 918. 
PROTECTIVE TARIFF, 
whether constitutional, 95. 
PROTECTIVE TARIFF AND THE COMMERCE 
CLAUSE. 
article by Conrad Reno, 519. 
PROTEST AGAINST DISCOURTESY FROM THE 
BENCH, 94. 
mandamus to compel clerks of legislative 
houses to enter protests upon their jour- 
nals, 753. 
PUBLIC CANDIDATES, 
right to criticize, article by D. H. Pingrey, 
PuBLIic Dory, . 
contracts tending to neglect of, void, 
444, 
PuBLic HEALTH, 
right of health officer to land cholera pa- 
tients in a country town; power of town 
authorities to prevent them from being 
landed, 792. 
PUBLIC PoLicy, 
requires a low award where salvage is 
effected by a pilot, 301. 
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PUBLIC POLICY — Continued. 
agreement to pay sheriff for special depu. 
ties sworn in to protect property from aq 
mob, 444. 
PUNISHMEN1 OF INSULTS, 910. 
QUESTIONS OF GENERAL Law, 457. 
RAILROADS, 
the court management of, article by Sey- 
mour D. Thompson, 481. 
RAILROAD TICKET, 
failure of conductor to recognize faded 
ticket, 134. 
mistake in passage ticket, 135. 
contributory negligence of passenger in 
trying to use ticket after discovering 
mistake, 135. 
RAILWAY COMPANY, 
not liable for death of epileptic on rail- 
way track, 297. 
validity of statutes requiring such com- 
panies to post blackboards reporting 
whether trains are on time, 436, 
regulation of freight tariffs; right of com- 
pany to be heard, 469. 
RaPE, 
uncontrollable impulse, as a defense for, 
299 


RATIFICATION, 
of contracts made prior to organization of 
corporation, 281. 
REAL POINT IN THE BEHRING SEA Con- 
TROVERSY, THE, 567. 
REASONABLE DOUBT, 
definition of, 611. 
RECEIVER, 
definition of, 111. 
certificates of, 300. 
appointment of, by State court, restrain- 
ing actions in Federal court, 615. 
RECEIVERS OF RAILROADS, 
appointment without notice to parties in 
interest, 470. 
right to sue receivers in Federal courts, 
471. 
RECENT MOVEMENTS IN LEGISLATION, 549, 
RECOVERY, 
no recovery upon contracts In violation 
of municipal ordinances, 279. 
no recovery for liquors sold by a whole- 
sale dealer who has no city license, 279. 
REFEREES, 
fees of, 551. 
REFORM, 
association for the reform and codification 
of the law of nations, 77. 
REFORM OF JOINT-STOCK COMPANY Law IN 
FRANCE, 764. 
REGISTERED LETTERS, 
postmaster’s liability for negligence of 
clerk, 788, 
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REGISTRATION, 

supervisor of election need not supervise 
registration, 148, 

REPARATION BY THE STATE FOR JUDICIAL 
ERRORS, 81. 

REPORTING, 
slipshod reporting, 419 

RES JUDICATA, 
physician’s action for services and pa- 

tient’s claim for malpractice, 471. 

RESIGNATION OF CHIEF JUSTICE COCK- 
RILL, 556. 

RESPONDEAT SUPERIOR, 
penal liability of master for tort of ser- 

vant, 293. 
RESTRICTING TRIAL BY JURY IN INDIA, 
272. 

RETIRING SECRETARY OF THE INTERIOR, 
THE, 271. 

RETIREMENT OF LORD HANNEN, 885. 

REVERSION, 
for misuser after dedication — estoppel, 

608, 

REVIEWER REVIEWED, 

Jetter from James S. Barton on the Sunday 
question, 925. 

RICHARDS, PROF. GEORGE, 
notice of, 423. 

RIGHT OF A PARTY TO CROSS-EXAMINE HIS 
ADVERSARY WITHOUT MAKING HIM HIS 
OWN WITNESS, 105. 

RIGHT TO CRITICIZE PUBLIC CANDIDATES, 
article by D. H. Pingrey, 14. 

ROBBERY, 
of passenger by fellow-passenger, 595. 

ROCKETS, 
liability for injury from the discharge of, 

793. 


Russia, 
the extradition treaty with, 577. 
“SACRED TWELVE,” THE, 914. 
SALARY, 
increase of, of Federal cabinet officers and 
judges, 418, 
SAEE, 
of mortgaged chattels by a minor, 45¢. 
power of State to conduct sale of intoxi- 
cating liquors, 599. 
SALVAGE, 
doctrine that public policy requires a low 
award where salvage is effected by 
pilot, 301. 
SAM’L OF POSEN, 883. 
SCHOOLS OF POLITICAL SCIENCE, 102. 
SECOND VERSION OF JARNDYCE V. JARN- 
DYCE, 915. 
SECRETARY OF THE INTERIOR, 
and his patronage court, 417. 
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SEEDS, 
shipment of, in original packages, 431. 
SENTENCES, 
power of judge to suspend, 297. 
Federal writs of habeas corpus reviewing 
sentences of State courts, 432. 
SHEEP, 
indictment for murdering sheep, 284. 
SHELLEY’s CASE, 
letter from Jno. Lu. Taylor and remarks 
of editors, 622. 
SHERIFF, 
agreement to pay, for special deputies 
sworn in to protect property from a 
mob, 444. 
conferring on the governor power to 
remove, for neglecting to defend 
prisoners, 538. 
SHIPMENT OF SEEDS IN ORIGINAL PACK- 
AGES, 431. 
SLEEPING CAR COMP? NY, 
Mability of, for loss of baggage, article by 
Samuel Maxwell, 24. 
SLIPSHOD REPORTING, 419. 
SMITH, Hon. HOKE, 
the new secretary or the interior, 263. 
SMOKE NUISANCE, suppression of, in cities, 
138, 
SOUTH AFRICA, 
company law in; in sales of shares by 
directors, 597. 
gold law in,“ pegging off” proclaimed 
ground outside of Mijnpacht, 612. 
SOUTH CAROLINA BAB ASSOCIATION, 
report of seventh annual meeting of, 
121. 
SOVEREIGN LEGISLATURE,” 
is Congress a “sovereign legislature” 
touching our foreign relations, article 
by St. George T. Brooke, 33. 
SPECIAL LEGISATION, 383. 
STARTLING METAPHOR, 125. 
has the next paragraph eny connection? 
125. 
STATE AUDITOR, 
power of, to question appropriation for 
World’s Fair exhibit, 598. 
STATE COMMISSIONS TO PROMOTE UNI!- 
FORMITY OF LEGISLATION, 414. 
StTaTE CouRTS, 
Federal writs of habeas corpus reviewing 
the sentences of, 432. 
STATE DECISIONS, 
Federal jurisdiction following,anew way 
of putting it, 614. 
STATE LEGISLATURE, 
power of, to grant harbors of State to pri- 
vate corporations, 437. 


62 


INDEX, || 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| | 
= 
| | 


978 


EMPLOYMENT, 
article by C. B. Labatt, 857. 
STaTE SUPERVISION OVER PRIVATE CoR- 
PORATIONS, 302. 
STATESMEN, 
proposal to admit them to the bar without 
examination, 425, 
STATUTE OF LIMITATIONS, 298. 
STATUTES, 
validity of, imposing penalty for non-pay- 
ment of wages to employe, 139. 
exempting property of married woman 
from debts of husband, 146. 
power of legislature to enact law provid- 
ing for the choosing of electors by dis- 
tricts, 146. 
prohibiting diversion of corporate funds 
to unlawfal purchases, 283. 
of limitations, 298, 
power of courts to hold unconstitutional 
statutes which produce what is called a 
“ gerrymander,” 431. 
validity of, requiring railway companies 
to post blackboards reporting whether 
trains are on time, 436. 
construction of Rev. Stat. U. 8. § 5242, for- 
bidding transfers of assets after insolv- 
ency, 464. 
Stream BoILer, 
lability of manufacturer of, for injury 
caused by its explosion, 296. 
STEPHEN’S DIGEST OF EVIDENCE, 
misuse of the word “ relevant” in, 65. 
STOCKHOLDERS, 
liability of; foundation of creditor's bill 
against a foreign stockholder, 452. 


rights of ; when entitled to equitable relief } 


on the ground of misconduct of the 
officers, 453. 
compounding with, who have fraudu- 
lently conveyed their property to escape 
Hability, 786. 
doctrine that insolvent corporation can 
prefer its own stockholders, 849. 
Stone, Gov. WM. J., 
message of to Missouri legislature, 393. 
“STrorE ORDER” LEGISLATION, 
validity of, 141. 
STRIKES AND TRUSTS, 
paper by U. M. Rose read before the 
American Bar Association, 705. 
SUBJECT, A, 110, 
SUNDAY, 
enjoining the opening of the World’s Fair 
on, 571. 
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STaTE REGULATION OF THE CONTRACT OF 


LAW REVIEW. 


SUNDAY QUESTION, 
review of Chief Justice Maxwell upon, 
article by Wm. E. Carter, 224. 
the reviewer reviewed, letter from James 
S. Barton, 925. 
SUNDAY “ SPORTING,” 
playing base ball, 472. 
SUPERVISORS, 
may be compelled by mandamus to make 
constitutional apportionments of assem- 
bly districts, 592. 
SUPERVISORS OF ELECTION NEED NoT 
SUPERVISE REGISTRATION, 
Federal election law construed, 148. 
SUPPOSED CONCLUSIVENESS OF A LAND 
TRANSFER CERTIFICATE UNDER THE TOR- 
RENS SYSTEM, 84, 
SWEDEN, 
a curious political proceeding in, 385, 
SWINOMISH ROMANCE, THE 
Judge McBride’s remarkable findings of 
fact, 761. 
SYLLABUS BY THE CouRrT, 85. 
TAUTOLOGY, 
-verbosity and, in deeds, 899. 
TAXATION, 
railway exemptions from, do not extend 
to branch lines, 144. 
taxing bicycles, 547. 
exemption from, does not include exemp- 
tion from an assessment for municipal 
improvement, 602. 
assessing the value of the franchise of a 
corporation, 454. 
power of legislature to lay an occupation 
tax upon lawyers, 435. 
TELEGRAPH COMPANIES, 
damages for delay in transmitting mes- 
sage, 289. 
rule in Hadley v. Baxendale, 284. 
non-delivery of messages; damages for 
mental snffering, 922. 
TELEPHONE, 
conversation by, admissibility of as evi- 
dence, 291. 
TERRAPINS FOR THE AMERICAN BAR ASSO- 
CIATION, 128, 
TEXAS, 
the attorney- general of, on the decision of 
Circuit Judge McCormick in the Texas 
Railway Commission Case, 273. 
TEXAS BAR ASSOCIATION, 
proceedings of the eleventh annual meet- 
ing of, 386, 892. 
THAYER’S CASES IN EVIDENCE, 904. 
THREATS, 
murder committed under duress of, 
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TORRENS SYSTEM, 
supposed conclusiveness of a land trans- 
fer certificate under, 89. 


RT, 
penal Mability of master for tort of ser- 
vant, 293. 
TORT-FEASORS, 
contribution among, 604. 
TRADE-MARK, 
report of books whose copyright has ex- 
pired, 149. 
TRADES UNIONS, 
damages for boycotting, 911. 
TRAMP CORPORATIONS, 
naturalization of, 252. 
judicial treatment of, 550. 
TRANSFERS, 
of personal property; by a simple declar- 
ation trust, 788. 
of land— 

supposed conclusiveness of the Torrens 
system of, 89. 

of shares— 

English legislation in reference to lia- 
bility of corporation for transferring 
shares on forged powers of attorney, 
411. 

TRESPASSERS, 
persons using highway for other purposes 
than passage are, 616. 
TRIAL BY JURY, 
restriction of, in India, 272. 
TRIAL OF DR. BRIGGS, 
putting him twice in jeopardy for the 
same offense, 556. 
TRIALS, 
misconduct of prosecuting attorney in 
fraudulently procuring defendant to 

disclose incriminating facts, 286. 

drawing inferences from the testimony 

of other witnesses, 472. 

miscondact of counsel in argument, 473. 
TRUSTEES, 
non-resident trustees 
privileges and immunities of the citi- 
zens of other States, 145. 
TRUSTS, 
strikes and, paper by U. M. Rose read 
before the American Bar Association, 
708. 
transferring personal property by sim- 
ple declaration of trust, 788, 
TRYING TO FIND AN HONEST LAWYER, 
270. 
VIREs, 
statute prohibiting diversion of corporate 
fands to unlawful purchases, 283. 


ULTRE VIRES — Continued. . 
illegal certification of checks does not 
prevent bank from retaining securities 
deposited, 448. 
company law in South Africa—salee of 
shares by directors, 597. 
UNCONTROLLABLE IMPULSE, 
as a defense for the crime of rape, 29% 
UNITED STATES, 
power of, to protect aliens, 410. 
the unwritten constitation of, article by 
George H. Smith, 52. 
UNLAWFUL COHABITATION, 
inf, tial id of, 129. 


UNWRITTEN CONSTITUTION, 
the unwritten constitution of the United 
States, article by George H. Smith, 52. 
UsE OF ADJECTIVES BY LAW WRITERS, 70. 
VACATIONS, 
long vacations, 882, 
VALIDITY C? AN ADVERTISED PROMISE OF 
4 REWARD UPON CONDITION, 604 
VALUE OF DISSENTING OPINIONS, &7. 
VERBOSITY AND TAUTOLOGY IN DEEDS, 89. 
VESTED RIGHTS, 
statutes exempting property of married 
women from debts of husband, 146. 
CONTRACTS, 
Contracts imposed on shipper exempting 
from liability void, 594. 
VoIp PROCESS, 
constable not entitled to fees for serving, 
138, 
WAGER OF LAW IN ENGLAND, 513. 
WAGES, 
validity of statute imposing penalty for 
non-payment of, to employe, 139. 
WALWORTH, CHANCELLOR, 
address of, to the bar on assuming the 
duties of his office, 758. 
WARRANT, 
when municipal peace officer may arrest 
without a warrant and when not, 592. 
WATER-COMPANY, 
non-liability to property owner for loss 
from fire through insufficient water 
supply, 304. 
WEAKNESS OF FEDERAL JUSTICE, 554. 
WEST VIRGINIA BAR ASSOCIATION, 
report of sixth annual meeting of, 123. 
WEST VIRGINIA CORPORATIONS, 105. 
Law Is, 
article by T. Dabney Marshall, 540. 
WHITE CaP Law, 912. 
WIFE, 
action by, for alienating her husband's 
affections, 592. 
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WILL, 

a living mar probating his own, 382 
WILLIAMS, MONTAGUE, Q. C., 421. 
WINDSCHEID AND VON IHERING, 256. 

WIT AND WISDOM FROM OUB EXCHANGES. 

402, 560. 

WITNESS, 
right of party. to cross-examine his ad- 
versary without making him his own 
witness, 105. 
WOMEN, 
exclusion of, from juries, 144. 


LAW REVIEW. 


WOMEN AS LAWYERS, 549. 
WorLD, 
the world certainly moves, 654. 
WoRLD’s Fair, 
enjoining the opening of, on Sunday, 571, 
895. 
first codicil to the above, 573. 
second codicil, 575. 
WoRrLp’s Fark EXuIBITS, 
power of State auditor to question appro- 
priation for, 593. 
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